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EXAMINATION OF ENVIRONMENTAL MANAGEMENT AND GOVERNANCE IN
CONTEXT OF OIL AND GAS RESOURCES IN NIGERIA: CHALLENGES AND
PROSPECTS

Eric Omo Enakireru®™ Gaga Wilson Ekakitie™

Abstract
The petroleum industry, crude oil pollution, the environment, oil theft, gas
flaring, pipeline explosions, and vandalism are the main environmental
problems in Nigeria's Niger Delta. The article critically evaluate the
implementation of international environmental agreement often involve sing the
collaboration between national administering agencies, the issue of differential
treatment refers to the use of norms that provide different treatment to some
states and under differential obligations, approach to International
Environmental Management and Governance and the efficacy of the Nigeria
laws and regulations, the challenges of hydrocarbon pollution, the endemic
consequences of oil pollution in the Niger Delta environment. One could argue
that the Niger Delta region's socio-economic, socio-political, military, and
intricate interplay issues involving the populace, economic development, and
environment are the result of inadequate management of the region's petroleum
resources, ineffectual government policies for petroleum development, and
unsustainable business practices by multinational oil corporations. Therefore,
in order to improve the regulations governing the petroleum industry, the article
suggested proactive measures as well as an efficient institutional and legislative
framework for environmental issues. And further concludes that it is important
to have adequate institutional machinery for supervising implementation of
environmental obligations/commitments. The legal and political framework for

environmental governance requires effective enforcement mechanism.

* Department of Public Law, Faculty of Law, University of Delta, Agbor, Delta State, Nigeria.
" PhD, Delta State University, Abraka, Department of Jurisprudence and International Law,
Nigeria.
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Therefore, in order to strike a balance between environmental preservation and

development initiatives, the law must be fully utilized as a tool for social change

or social engineering.
Keywords: Oil pollution, environmental governance, regulations, and Niger delta
of Nigeria

I. Introduction

The earth is enriched and beautified with plenty of natural resources, which
includes oil mineral and environmental resources, both providing for the need
and sustenance of earth’s habitat and beautifying our environment for
recreational activities. These natural resources include air, wind, plants,
animals, coal, oil, and others. However, some of these environmental resources
are limited, meaning that they will eventually run out because they are non-
renewable. Humanity in its restless pursuit of economic growth and
development and the effect of globalization is changing the face of the earth.
The human activities to explore the gifts of nature for the purpose of sustenance

have resulted in variety of change and reduction on our ecosystem.

The environment being treated as nothing more than static, inert and a passive
entity which acts as an infinite storehouse of resources, sinks for waste and
backdrop to human affairs, while, the economy, as a dynamic productive
system, with continued growth can lead to adequate material standard of living
for all. In this case, resource depletion and degradation are treated as temporary
manageable problems that can be overcome through improved technology,

increase efficiency and better regulation.!

' Ayua, I. A. and Olawole Ajayi (ed). Implementing the Biodiversity Convention; Nigerian and
African Perspectives (Lagos, Nigerian Institute of Advanced Legal Studies, 1997), 23

https://amity.edu/als/alr/Achives.aspx 2
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The human activities ranging from water, land, air and noise pollutions, the
resultant effect of oil explorations, industrial activities, improper disposal of
waste from both industries and homes, deforestation caused by incessant
logging of trees; extinction of various bio diversity, flooding caused by
discharge of industrial effluents, and waste in water bodies, depletion of green
house plants caused by industrial gaseous emission, health hazards caused by

the consumption of these polluted environmental resources, among others.

It is now generally accepted that for many reasons, the current patterns of
economic developments are fundamentally unsustainable in the long run and
they have failed to ameliorate poverty.> We realize that development that does
not take into consideration of the environment in its entire ramification is self-
defeating. However, a lot of concept that places environmental concerns at the
centre of development is sustainable human development. Sustainable
development has jolted humanity in the realization that economic growth
cannot be sustained in the face of environmental degradation. However, among
the development of these concepts, the search for a suitable, cheaper and
accessible resource for consumption and trade is on the increase and has given

birth to the growth in interest of renewable resources.

It should come as no surprise that the persistent gas flaring in the Niger Delta
over the past four decades has had a major impact on the atmospheric release
of greenhouse gases and acid rain. The on-going oil spills and the concerning
inappropriate handling of hydrocarbon materials have caused extensive land
and water contamination, artisan fishery devastation, ecological damage, and

more. Well blowouts, refinery effluents, storage tanks, spills from loading

2 Ayua and Olawole, Implementing the Biodiversity Convention, 22.
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operations at terminals, and waste oil discharge all contaminate Nigeria's
waters. Nigerian coastal communities have had to deal with the issue of

contaminated groundwater, rivers, streams, and creeks.

Nigerian society has been deeply impacted by these environmental violations,
which have also contributed to human health problems and put the country's

wildlife, flora, and fauna in jeopardy.? Nigeria and several other African nations

The Ogoni pollution case is noteworthy. The communities of the four local government
councils—Khana, Gokana, Tai, and Eleme—all in the Ogoni area of Rivers State are not
doing well right now. Thousands of them find farming and fishing to be a nightmare due to
the effects of oil pollution. Ogoni, one of the largest ethnic groups in Rivers State, has
experienced extensive environmental contamination brought on by the operations of
multinational oil companies operating in the area. Over 500,000 people live in rural Ogoni,
according to the 1980 census. The largest landmass with a dense forest reserve for farming
is the Nyor Khana. There is a lot of potential for agricultural pursuits throughout Ogoniland,
such as farming, fishing, tapping, and turning palm wine into regional gin. However, since
their founding in 1958, petroleum exploration firms have been involved in environmental
degradation, contaminating nearby farmlands, streams, and creeks. Maduagwu Chimezie
claims that although Ogoniland is blessed with fertile soil, it has recently been altered to
the point where cropping and other agricultural practices are essentially exploitative due to
the removal of nutrients. Additionally, the onset of mineral oil exploitation has had an
impact on all farms within oil drilling locations, resulting in low crop yield and avidity,
which alters crop adaptability. Researchers have found that airborne illnesses caused by oil
pollution not only harm humans but also contribute to the depletion of fish and other marine
life. According to recent studies, tilapia groups of fish die a few weeks after ingesting oil
pollutants. Additionally, it was discovered that oil kills catfish embryos and damages their
gills, which reduces the population of the species. People in Ogoni communities, as well as
throughout the Niger Delta, have been grumbling about the lack of food, low crop yields,
and poor animal production. Numerous communities in oil-producing regions have long
lamented the hardships, neglect, and low crop yields associated with animal husbandry. Due
to the severe economic consequences of oil pollution, many people have fled their homes.
Because oil production has contaminated their rivers and rendered farmlands unusable, the
communities are no longer able to hunt, fish, or farm. Fish have been forced into offshore
waters where the Ogonis lack the necessary gear to fish due to oil spills from antiquated oil
equipment. The people of the area now buy foodstuffs because acid rain has destroyed
much of the land,”’ stated Chimezie. A number of years ago, oil pollution in Ebubu Eleme
destroyed streams and farmlands. Ollor Chujor, a community member, claimed that
farming in the area has been impacted by oil pollution. "In Ebubu, we are experiencing
very serious problems with farming and other agricultural activities. Unthinkable amounts
of land have been destroyed as a result of oil exploration. Our land is no longer producing
crops.Prior to this, our aggressive farming practices were producing bumper harvests. We
grow a wide variety of crops, including vegetables, yams, cassava, and other food crops,
but the land is no longer fertile enough to produce a good crop. Since there aren't any

https://amity.edu/als/alr/Achives.aspx 4
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have the oldest environmental regulations, which were left over from their
respective colonial overlords. These laws were designed to accommodate the
exploitative political and economic whims of their colonial overlords. The final
straw was the Koko scandal in June 1988, when tonnes of toxic and dangerous
waste were disposed of in the small town of Koko in the now-defunct Bendel

state.4

significant fishing operations in our area, our aquatic life is also impacted, Chujor said.
Barinee Koba, another Ogoni native, claimed that oil exploration and exploitation had
negatively affected farming operations. "Ogoniland's agriculture has suffered greatly as a
result of oil exploration. No region of Ogoniland is unaffected by pollution in one way or
another. Our communities were destroyed and left in ruins because of oil exploration. We
are unable to produce a good crop. Our aquatic life was destroyed, and our farmland was
contaminated. The high effects of hydrocarbon pollution had a significant impact on the
soil. We are no longer able to go fishing, and this has had a significant impact on us. "What
are we going to do now that our only source of income is in danger?" Koba bemoaned. "We
are totally reliant on farming." Given Ogoniland's abundance of arable land, the Rivers State
government has established numerous agricultural projects there. The Songhai farm
projects and the banana plantation were two of the agro-farm initiatives that were
established. Since every household in Ogoni has a sizable amount of land for farming, the
locals engage in subsidiary farming; however, a significant amount of the area's arable land
has been severely damaged by oil pollution. In August 2011, Ogoni's environmental
assessment was published by the United Nations Environmental Programme (UNEP). The
Federal Government of Nigeria ordered and received the report, according to the Shell
bulletin. It offers suggestions to the government, the oil and gas sector, and local
communities on how to start a thorough cleanup of Ogoniland, repair contaminated areas,
and stop all types of persistent oil pollution in the area. According to the UNEP,
Ogoniland's environmental restoration would necessitate concerted efforts from
communities, businesses, and government agencies at all levels. Additionally, it portrayed
its recommendations as a significant chance to boost employment and investment
opportunities while promoting improvements in the local environment and health
conditions. The majority of Ogonis think that their environment will be restored and serious
farming operations will start once the current administration has finished its cleanup effort.
After this cleanup is complete, we hope that our land will be restored and that significant
agricultural operations will start. Tombari Dekor, a Bomu resident, said, "We need to take
immediate action in this direction because the majority of the Ogonis would like to return
to farming, which is our primary trade."

4 Based on my personal research and further investigations, the gathered facts revealed that
this deadly shipment originated from Italy and resulted in an epidemic that engulfed the
entire community of Koko.

https://amity.edu/als/alr/Achives.aspx 5
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The effect of this toxic waste among the people of Koko included cancer
resulting to immediate death. This awakened the government of Nigeria, who

saw it as a challenge to environmental protection.

In 1988, the Federal Environmental Protection Agency® Act was enacted to
cater for environmental matters.°From then onwards, environmental matters
became serious issue of concern, and environmental laws kept evolving to
regulate the changing and developing activities capable of affecting the
environment. The environment has been accorded a lot of wide definitions.
Environment has been defined as: “the totality of physical, economic, cultural,
aesthetic and social circumstance and factors which surround and affect the
desirability and value of property, and which also affect the quality of people’s

lives™.”

However, environment has further been defined as:
“The whole complex, physical, social, cultural, economic, aesthetic
factors that affect individuals and communities and ultimately, determine
their form, character, relationship and survival.”

A further categorization of this definition could be made into four dimensions:

> Moribund Federal Environmental Protection Agency, Presently Replaced by NESREA

6 1In 1987, approximately 3,880 metric tons of toxic and hazardous e-waste originating from
Italy were transported in five shiploads and illegally dumped in Koko, Delta State, Nigeria.
This operation was carried out by a foreign company working with Nigerian businessmen.
Koko is a town located along the Benin River within the western Niger River Delta. This
incident served as a wake-up call for Nigeria regarding environmental protection issues.
Consequently, an Environmental Protection Act was enacted in 1988 alongside the
establishment of the Federal Environment Protection Agency (FEPA). Following this
development, Nigeria's Ministry of Environment was established in 1999 to oversee
environmental protection efforts nationally; FEPA then became part of this new ministry.
Blacks’ Law Dictionary, 7% edition. This definition was adopted in the cases of Attorney
General of Lagos State v. A.G. of Federation and 35 others. 2003 FWLR Pt. 168, 909 at
946

https://amity.edu/als/alr/Achives.aspx 6



ISSN 2249-2232 UGC Approved Journal (Previously No. 41080)

The physical environment (natural and constructed), which includes
land climate, vegetation, wildlife, the surrounding, land uses and the
critical character of an area, imposture, public sources, air, noise and
water pollutions.

The social environment, which include community facilities,
services and the character of the community facilities and services
and the character of the communities.

The aesthetic environment- scenic area, vistas, vicious including
architecture character of findings.

The economic environment which includes employment, land

ownership pattern and land values.®

The above definition is a broader one and encompasses both the natural state of

environment and man-made environment. A more simplified definition is that

given by Professor Atsegbua where he defined environment as: “the system of

abiotic, biotic and socio-economic components with which man interacts and

simultaneous to which he adapts and transforms and uses in order to satisfy his

needs.”

Finally, the National Environmental Standards and Regulation Enforcement

Agency NESREA!? defined environment to include water, land and all plants

and human beings or animals living there in and the inter relationship which

8

2004), 5.
9

Omare, Omaka Chukwu, “The Nigerian Conservation Law” (Lagos, Lions Unique Concept,

Atsegbua Lawrence et al, ‘Environmental Law in Nigeria, Theory and Practice 2nd ed.

(Benin City Ambik Press 2000), 4.
10 Establishment Act, LFN 2007.

https://amity.edu/als/alr/Achives.aspx 7
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exists among them.!!Significantly, environments include all the natural and

artificial forces in our surrounding and the interaction of same.

To put it simply, environmental infractions are behaviours that harm the
environment. Human factors, land use and soil conservation, water resource
management, forestry, wildlife and reserves, marine and coastal resources,
sanitation and waste management, mining, air and noise pollution, and other
activities are all impacted by these infracting activities. The consequences of
environmental violations are essentially environmental pollution, which
includes air, water, land, and noise pollution. There are two types of
environmental violations: criminal and civil, the provision of the Oil in

Navigable Water Act'? explicitly clarifies such act that constitutes the

1S, 35 interpretation section NESREA Act, 2007.

12 The Oil in Navigable Waters Act is concerned with the discharge of oil from ships. The
following sections are significant provisions of the Act which expressly prohibits the
discharge of oil from a Nigerian ship into territorial waters or shorelines. The Act makes it
an offence for a ship mater, occupier of land, or operator of apparatus for transferring oil to
discharge oil into Nigerian Waters. It also requires the installation of anti-pollution
equipment in ships, such violation makes the offender punishable for such discharge with
a fine of N2, 000 (Two thousand naira).'? The provision of the Act requires the records of
occasions of oil discharge. The oil in Navigable Waters Act, 2004, through more specific
and comprehensive, still has some loopholes. For instance, offences created under the Act
are of such complex nature that they cannot be handled effectively by the courts which are
often overcrowded with pending cases. Magistrate court jurisdiction over offences under
the Act ought to be curtailed.!> This is because the enforcement of penalties can only be
done by a High court. In practical terms therefore, where an offender is unable to pay a fine
imposed on him, the prosecution will have to commence separate proceedings for
enforcement at a High Court with its entire attendant protractedness. Moreover, the nature
of cargo, the saving of which justifies discharge of damaging pollutants into water is not
specified. Furthermore, the defense of accident, which exculpates a polluter if he can prove
that the pollutant escaped accidentally as a result of damage to his vessel or leakage there
from, and that all urgent and reasonable steps were taken to contain the discharge and reduce
its impact on the environment can be easily pleaded by an offender even if it happens as a
result of gross negligence on his part. Another problem associated with the Act is that the
defenses allow, and the imprecise nature of the punishment prescribed under the Act make
it very clear that it would be practically difficult; if not possible to secure the conviction of
any person under the Act. Again section 6 of the Act provides that any charge relating to
contravention of the Act can only be initiated with the consent of the Attorney general of
the federation this statutory regulation makes adequate regulations on waste emanating

https://amity.edu/als/alr/Achives.aspx 8
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infraction on the environment. The majority of laws allow for penalties in cases

of environmental violations.

I1. Approach to International Environmental Management and
Governance
In most situations, laws and regulations must be created with the intention of
being implemented effectively, and the provisions of international
environmental laws frequently serve as guidelines for how they should be
implemented!3.  According to Sand, the most successful approaches to
international environmental management and/or governance to date still seem
to be, cutting-edge mechanisms for implementing environmental standards,
which are frequently incorporated into the treaty itself'4. The innovative use of
selective incentives, differential obligations, regionalization, and innovation
are some of the most crucial tactics for successful international environmental
management and governance in practice!’.
* Strategies Incentives: To convince a party to engage in a program or
standard that it would otherwise find unacceptable, this tactic offers

some perks. For instance, the 1987 Montreal Protocol, the 1992

from oil production and exploration and its potential consequences to the environment.
With regards to some of the legislation discussed above the provisions relating to the
enforcement organs under the various laws show significant overlap of functions between
the different organs set up by the different laws for the same type of offence. For example,
Special Tribunal (Miscellaneous Offences) Act, Criminal Justice (Miscellaneous
provisions) Act and Petroleum Production and Distribution (Anti-sabotage) Act, the
punishment prescribed by the three Acts are separate and distinct from each other, it
depends on which of the laws the accused is charged. There is therefore no uniformity in
terms of punishment in respect of the offence of sabotage or oil theft.

13" Okorodudu-Fubara, M. T., Law of Environmental Protection: Materials and Text,
(Ibadan, Nigeria: Caltop Publication Ltd, 1998) 34.

14 Sand, P. H., the Effectiveness of International Environmental Agreements: A Survey
of Existing Legal Instruments, Cambridge, UK: Cambridge University Press,
1992) 54.

15 Luken, R., and Grof, T. “The Montreal Protocol's multilateral fund and sustainable
development,” Ecological Economics, 56 (2), (2006).241-255.

https://amity.edu/als/alr/Achives.aspx 9
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Convention on Climate Change,!” the 1992 Convention on Biological
Diversity (CBD)!7, and the 1971 Convention on Wetlands (Ramsar
Convention) all contain provisions pertaining to selective incentives in
international regimes. Specifically, Nigeria has ratified and signed the
Ramsar Convention'®, and as of right now, 11 locations totaling
1,076,728 hectares of surface area have been named Wetlands of
international importance!®. Following the implementation of the
Ramsar Convention, Nigeria received significant international financial
support under the "Selective Incentives" from donor organisations like
Birdlife International, the Royal Society for the Protection of Birds, the
Ramsar Convention Secretariat, and Wetlands International. Nigeria
has benefited from selective incentives (rewards) for signing or
adhering to several multilateral environmental agreements (MEAs)

during the last ten years.

Differential Treatments: The term "differential treatment" describes
the application of standards that give some states different treatment,
and under differential obligations, each party is treated differently based
on the unique circumstances of that nation under the treaty.2? Given the
actual disparities between states (political, economic, and other), the
goal of differential treatment in "international environmental laws" is

to encourage developing nations' involvement. International

Shine, C., S. Johnston, el ta “VIII. Natural Resource Management and Conservation,”
Yearbook of International Environmental Law, 13 (1)., (2003)354-433.

Uluocha, N. O., and Okeke, I. C. “Implications of wetlands degradation for water resources
management: Lessons from Nigeria,” Geojournal, 61 (2), (2004).151-154.

Rajamani, L., Differential Treatment in International Environmental Law, (Oxford: Oxford
University Press, 2006). 67.

https://amity.edu/als/alr/Achives.aspx 10
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environmental agreements (IEAs) are rife with standards for differential
treatment.?! These include the use of incentives, such as different
standards, longer compliance periods, and more financial and technical
support.?? Differential treatment is the most controversial and effective
strategy, according to Rajamani. Some countries have shown some
degree of success in their involvement in global environmental
governance because of developed countries' pledges to transfer
technology and provide financial resources?®. Therefore, it is crucial to
remember that sustainable development goals pertaining to global
environmental issues cannot be accomplished without the support of
developed countries and the involvement of developing countries in

IEAsS.

* Regionalization: Africa countries are face with significant challenges
in combating oil pollution, driven by weak governance, economic
dependence on oil, environmental vulnerabilities, and cross-border
complexities. The Bamako Convention, established to address
hazardous pollution, though, provides a unique regional mechanism for
tacking environmental related hazard, including oil-related pollutants
has fail to meet the end result due to the challenges of regionalism
fraction in African countries, desperate policies, and enforcement
mechanisms that tend to hinder collective action plans. Grouping

nations to implement regional agreements (custom-asymmetrical

2l Sand, P. H., The Effectiveness of International Environmental Agreements: A Survey of

Existing Legal Instruments, (Cambridge, UK: Cambridge University Press, 1992).54.

22 Jbid.

2 Drumbl, M. A., “Northern Economic Obligation, Southern Moral Entitlement, and
International Environmental Governance,” Columbia Journal of Environmental Law, 27,
(2002).363-382.

https://amity.edu/als/alr/Achives.aspx 11
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regimes) is known as regionalisation?*. Under regionalisation, trade-
offs, including economic ones, can be used to offset asymmetries.
Regionalisation may not be the solution to every global environmental
issue, even though it appears to be a good strategy under asymmetrical
standards. Prior to the Basel Conventions, toxic wastes from developed
nations were transported into third-world nations that lacked protection.-
In comparison, the 1991 Bamako Convention, which was regionally
organised under the Organisation of the African Unity, was less
successful than the Basel Convention.”® More so, many African
countries have not ratified the Convention reducing its effectiveness,
even among signatories, enforcement mechanisms is weak. The
Bamako Convention offers a vital regional framework, but its potential
remains underutilized. ?’By strengthening enforcement, expanding its
scope, and fostering regional collaboration, the convention can play a
pivotal role in mitigating oil pollution infracting directly on

environmental resources and protecting African’s environment.

* Innovations in implementation: For instance, training programs for
environmental enforcement officials, information sharing about
criminal violations of oil pollution standards through the International

Criminal Police Organisation, mutual recognition of import and export

24
25

United Nations Environmental Assessment of the Niger Delta, 2011.

Organization of African Unity, Bamako Convention on the Ban of the Import into Africa

and the Control of Trans boundary Movement and Management of Hazardous Wastes

Within Africa: Adopted 30 January 1991, Bamako Mali, Addis Ababa, Ethiopia:

Organization of African Unity (OAU), 1991

26 Executive Board of Clean Development Mechanism, First Report of the Executive Board of
the Clean Development Mechanism (2002-2002), Geneva, Switzerland: United Nations,
2002

27 Bamako Convention, Convention on the Ban of the import into African and the Control of

Transboundary Movement Hazardous Waste within Africa, 1991
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permits under the Convention on International Trade in Endangered
Species of Fauna and Flora (CITES), or coordination of ship inspections
by port states under the Paris Memorandum of Understanding on Port
State Control are all examples of how national administering agencies
collaborate to implement international environmental agreements.?® In
"Lessons Learnt in Global Environmental Governance," Sand explicitly
addresses several innovations in the application of international
environmental law, including mutual recognition, model diffusion, alert
diffusion, complaints, and custodian action.? For example,
environmental treaties facilitate the mutual recognition of licenses and
permits by competent national authorities.?* Additionally, various
national regulatory mechanisms such as environmental permits, impact
assessments, and labels are acknowledged across borders.?! In line with
this principle of mutual recognition, Nigeria enacted the Endangered
Species (Control of International Trade and Traffic) Decree in 1985
after joining CITES in July 1975. Moreover, even before implementing
the Environmental Impact Assessment Decree in 199232 Nigeria's
petroleum industry was already utilizing the EIA process established
under the U.S.'s National Environmental Policy Act of 1969 a practice
now recognized globally within international environmental law. The

custodian procedure has emerged as one of the most crucial tools for

[
>
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31

31
32

Dzidzornu, D. M., and Tsamenyi, B. M. “Enhancing International Control of Vessel-Source
Oil Pollution under the Law of the Sea Convention, 1982: A reassessment,” University of
Tasmania Law Review, 10, (1990)269-291
Sand, P. H., the Effectiveness of International Environmental Agreements: A Survey of
Existing Legal Instruments, (Cambridge, UK: Cambridge University Press, 1992) 89
1bid.

Strock, J. M., “Environmental Criminal Enforcement Priorities for the 1990's,” The George
Washington Law Review, 59, (1990).916-937
Ibid

Anadu, P. A., “Progress in the Conservation of Nigeria's wildlife,” Biological Conservation,

41 (4)., (1987) 237-251
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implementing environmental standards set by the European Economic
Community (EEC) in recent decades®’. Generally speaking, once
international standards are established, a number of institutions are
required to approve or forbid activities that fall under the standards and
to enforce penalties for noncompliance.
Over the last fifty-five years, Nigeria's economy has greatly profited
from petroleum exploration and production in the Niger Delta region,
along with oil and gas exports by the petroleum industry. Nevertheless,
inefficient governmental policies on petroleum development,
unsustainable practices of multinational oil companies, and corruption
within the sector have been cited as causes for environmental pollution
issues that pose risks to human health or lead to socioeconomic
problems linked with these operations.** This study has also shown that
there are some gaps in Nigeria's environmental regulations that have
been taken advantage of by international oil corporations without
consulting the environment or the host communities that produce the
oil. However, multinational coil companies are increasingly
recognizing that preventing pollution is profitable while allowing it is
not. Due to pressure from stakeholder groups, oil companies now
routinely incorporate environmental impact assessments into their
corporate responsibility efforts.?>

Over the past two decades, there have been notable advancements in

institutional developments, international cooperation agreements, and public

engagement’®. However, justice for victims remains elusive due to severe

3 Luken, R., and Grof, T. “The Montreal Protocol’s Multilateral Fund and Sustainable
Development” Ecological Economics, 56 (2) (2006).241-255.

34 Ibid.

35 Ibid.

36 Ibid.
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petroleum pollution and environmental degradation caused by oil industry
activities in the Niger Delta. Over the last 40 years, under the auspices of the
United Nations and other international organizations, more than 24 global
environmental protection treaties with worldwide impact have been established
alongside numerous regional agreements. For sustainable development of oil
and gas resources in the Niger Delta to be realized, both government entities
and multinational oil companies must adopt environmentally friendly
technologies and cleaner production methods. Additionally, the international
legal framework must be effectively implemented to help mitigate the related
issues of pollution and environmental degradation. In both the short and long
term, environmental principles are crucial for achieving sustainable
development, robust governance, and effective management and protection of
the environment in the Niger Delta region’’. Embracing sustainable reforms
will encourage responsible petroleum exploration and production that
positively influences economic growth within oil-producing communities
while safeguarding human health and ecological systems. It is vital to establish
comprehensive legislative frameworks alongside institutional structures
focused on environmental protection to enhance regulatory measures related to
the petroleum sector. It is imperative to review Nigeria’s 1999 Constitution and
other national laws promptly to create an efficient system for regulation, set
long-term environmental objectives, and ensure enforcement mechanisms are

in place.

Support networks that enable human and other species' existence are
collectively referred to as the environment. It consists of the air we breathe, the

ground beneath our feet, the water we drink and the energy that heats our homes

37 Ibid.
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and powers our society. The environment is not only the tangible elements of
earth, air, water and energy, but can also extend to local or global
environmental concern. The challenge in planning for the environment is to
anticipate how these processes and interactions are affected by human activity

and to act so that their integrity can be preserved under changing conditions.3®

The research will look at the environment from the physical perspective. The
physical environment has been defined (natural and constructed) to include:
land and climate, vegetation, wildlife, the surrounding land uses and the
physical character of an area, infrastructure, public services, air, noise and
water pollutions.?® In simpler terms, the environment consists of the natural
habitat of man and all other living organisms, “°wherein man and all living
organisms sustain and fend for themselves in a way that either maintains,

improves or depletes the quality of the natural habitat*!.

Since the discovery of Nigeria's vast petroleum reserves in the 1950s, oil has
become a crucial component of the country's economy. In 1970, oil revenues
were 219 million naira, but by 1979, they had grown to 10.6 billion naira. Many
of Shell Oil Company's oil facilities are in Nigeria's oil-rich delta. An ethnic
group in the Delta, the Ogonis, have protested that the production of shell oil
has not only ruined the local environment but also the region's ability to support
local producers and farmers. In contrast, the federal government of Nigeria has

been accused of neglecting to draft and implement environmental protection

38 Ottawa.ca/en/official-pna-0/24-maintainning-environmental-integrity (Last Visited at 12: 28
pm on 7% April 2024).

3 http://www.air.com.au/industry/factrefine.html (Last Visited at 12: 18 pm on 25" February
2024).

40 Biotic and non-biotic organisms.

4 Ibid.
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legislation to prevent oil damage caused by Shell and other oil companies.
Additionally, the federal government has harassed and even killed a number of
Ogonis for planning protests and threatening to sabotage oil facilities*2.

The indigenous peoples who live in the vicinity of oil extraction have suffered
grave environmental and human consequences as a result of Nigeria's oil
production.** Twelve per cent of Nigeria's land is used to produce the 12 million
barrels of oil that the country exports each day, but indigenous minority
communities in these areas do not profit economically. The environmental
damage caused by oil production and the absence of proper regulation of
multinational corporations further impoverish indigenous groups, making them
more susceptible to food shortages, health risks, land loss, pollution, forced
migration, and unemployment.

Oil production has had significant negative social and environmental effects.
They include devastation of biodiversity and wildlife, loss of fertile soil,
contamination of drinking water and air, degradation of farmland, and harm to
aquatic ecosystems, all of which have resulted in major health issues for the

people who live in the oil production axis. Around 75% of gas production is

4 the Ogoni Nine were a group of nine activists from the Ogoni region of Nigeria, including
outspoken author and playwright Ken Saro-Wiwa, Saturday Dobee, Nordu Eawo, Daniel
Gbooko, Paul Levera, Felix Nuate, Baribor Bera, Barinem Kiobel, and John Kpuine
(Tripathi, p.189), who were executed by hanging in 1995 by the military dictatorship of
General Sani Abacha and buried in Port Harcourt Cemetery. The executions provoked
international condemnation and led to the increasing treatment of Nigeria as a pariah state
until General Abacha's mysterious death in 1998. Saro-Wiwa had previously been a critic
of the Royal Dutch Shell oil corporation, and had been imprisoned for a year prior to the
executions in November 1995. At least two witnesses who testified that Saro-Wiwa was
involved in the murders of the Ogoni elders later recanted, stating that they had been bribed
with money and offers of jobs with Shell to give false testimony — in the presence of Shell’s
lawyer. In 1996, the Center for Constitutional Rights sued Shell for its complicity in human
rights abuses against the Ogoni people, such as colluding with the Nigerian government to
bring about the arrest and execution of the Ogoni Nine. In June 2009, on the eve of trial, the
parties agreed to a settlement providing a total of $15.5 million to compensate the plaintiffs,
establish a trust for the benefit of the Ogoni people, and cover some of the legal costs and
fees associated with the case

B Ibid.
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flared each year, causing significant ecological and physical harm to other
resources like land/soil, water, and vegetation. Other sources of pollution
include pipeline leaks, oil waste dumping, oil spills, and gas flaring*. Gas
flares, which frequently occur near villages, wash away produce shoots, and
the blank, ink-like water that runs off roofs is thought to contain chemicals that
negatively impact soil fertility. Land that was formerly used for agriculture has
also suffered irreversible damage as a result of gas pipelines.*> To lessen the
chance of fracture and spills, these pipes ought to be buried. Nevertheless, the
pipes are frequently buried and pass straight through villages, where oil spills

have made the land unusable for economic purposes.

Observations have been made regarding the insufficient actions taken by both
the Nigerian government and multinational oil companies operating in the
Niger Delta to tackle unsustainable practices and environmental contamination
from petroleum. This neglect directly impacts the ecosystem, human health,
and the sociocultural and socioeconomic welfare of local communities.
Petroleum-related matters fall exclusively within the jurisdiction of the Federal
Government.*® It is widely recognized that various factors influence
environmental pollution, health risks, and socioeconomic challenges associated
with global petroleum industry operations.*’” These factors include the
geological and geographical features of oil-rich host communities;*® stages

such as exploration, development, and production processing; demographics

4 Ibid.

4 [bid.

46 Ownership and control of oil and gas and mineral resources is vested in the federal Government by the
constitution. Section 44 of the 1999, also issues bordering on mineral resources are provided
for in the exclusive legislative list.

47 Odeyemi, O., and. Ogunseitan, O. A “Petroleum Industry and its Pollution Potential in
Nigeria,” Oil Petrochemical Pollution, 2 (3), (1985) 223-229.

 Ibid.
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and socioeconomic activities of local populations; cultural heritage
considerations;* corporate governance structures; and political economy
dynamics.® Nonetheless, a few of the global oil corporations that operate in
the Niger Delta have not implemented legal strategies for risk reduction,

sustainable development, and environmental regulation compliance?!.

For the past fifty-five years, successive governments have overlooked the
environmental pollution®?, socioeconomic challenges, and devastating effects
on wildlife and habitats associated with both onshore and offshore petroleum

exploration and production in the Niger Delta region>?.

This study critically examined the impact of hydrocarbon pollution on the Niger
Delta's environment, highlighting challenges in enforcing and implementing
existing legal and institutional frameworks. It explored the Nigerian
government's role in executing petroleum-related environmental policies in this
region as well as analyzed how multinational oil companies contribute to
environmental degradation. Additionally, it summarized Nigeria's primary
environmental laws related to the petroleum industry, its international
obligations under various multilateral environmental agreements (MEAs), and

the resulting ecological damage from unsustainable petroleum exploitation.

49 Bantekas, 1., “Corporate Social Responsibility in International Law, “Boston University

International Law Journal, 22, (2004)309-348.

Ite, U. E., “Multinationals and Corporate Social Responsibility in Developing Countries a

Case Study of Nigeria,” Corporate Social Responsibility and Environmental Management,

11 (1), (2004).1-11.

31 Tte, U. E., “Changing times and Strategies: Shell’s Contribution to Sustainable Community
Development in the Niger Delta, Nigeria,” Sustainable Development, 15 (1)., (2007) 1-14

52 Aghalino, S. O., and Eyinla, B. “Oil Exploitation and Marine Pollution: Evidence form the

Niger Delta, Nigeria,” Journal of Human Ecology, 28 (3). (2009);177-182.

Idemudia, U., Corporate Partnerships and Community Development in the Nigeria Oil

Industry Strengths and Limitations, Geneva: UNRISD: Copenhagen Business School,

(2007), 45.

50

53
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Additionally, it will highlight most environmental regulations pertaining to
petroleum as well as potential future legal development directions in both the

national and international contexts.

ITI. Recommendations
The environmental integrity of the Niger Delta communities as well as the
socioeconomic and political well-being of Nigeria is seriously threatened by
the environmental effects of oil pollution and the resulting destruction of the

country's environment. Considering the, this article suggests the following:

* Self-Regulation, Environmental law is often the subject of government
regulation, but it can also be the subject of business self-regulation.
Businesses prefer self-regulation environmental issues for the same reasons
business prefer self-regulation in other area: because business usually
considers self-regulation to be more effective and less intrusive than
government regulation. Self-regulation on environmental matters is
conducted at various levels: individual companies, industry association, and
independent testing institutions. Of course, the standards for all of these
forms of environmental self-regulation must exceed the requirements of the
most stringent applicable regulations.

* By individual companies: First, individual companies sometimes engage
in self-regulation on environmental issues because they find it easiest from
a technical point of view to establish the same global operational standard
throughout their organization, even for environmental matters. Companies
adopting this form of self-regulation tend to do so for two reasons. First,
maintaining single operation standards, including environmental matters,
offers some cost savings. With the same global operational standards, a

company can save costs by interchanging the same designs, equipment and
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personnel between the company’s various locations. Second, maintaining
the same global operating standards offers benefits in terms of consistent
product quality. In an era of global customers and global sourcing, it is
important for a company to offer same quality in its product from its various
locations. Some companies have found that it is not possible to maintain
consistently high product quality among different locations without the same
operating standards, including environmental matters.

Second, individual industries often engage in environmental self-regulation
both nationally and internationally. Environmental self-regulation at the
industry level, typically through the industry association, affords individual
companies all the benefits of self-regulation at the company level. In
addition, an industry-wide program offers at least two advantages over
individual programs.

First, individual companies avoid the potential cost disadvantage of
instituting their own environmental self-regulation. Adopting industry
policies also costs less for the individual companies than formulating their
own policies but of course does not obviate the need to implement those
policies at the company level. Second, industry associations can advertise
and otherwise promote their environmental regulations to important
corporate constituencies more effectively and less expensively than
individual companies can do so. Such advertising and promotion can be
important because environmental matters are a major concern for
governments and general publics. Government allows business self-
regulation on environmental matters at the industry levels, both nationally
and internationally, because governmental competition regulators do not
consider environmental matters to be commercial issues giving rise to

competition within an industry.
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* By independent testing agencies: Finally, independent third-party testing
agencies, particularly the international standards organization (ISO) in
Switzerland have become involved in non-governmental regulation on
environmental matters. Self-regulation is not the correct term to describe
ISO’s involvement in environmental matters because they adopt and
monitor environmental standards for other industries, not for themselves. In
fact, ISO’s independence gives creditability to its standard and
certifications. The ISO’s standing in this area, as well as the importance of
environmental self-regulation, is illustrated by the fact that many companies
undertake to obtain ISO environmental certification in response to
customer’s requests.

* Proactive steps and a strong institutional and legislative framework for the
environment to enhance rules governing the petroleum sector. Nigeria
escapes punishment as operators swiftly take advantage of the deluge of
defences at their disposal. Canada's legal framework for reducing oil and
gas pollution is extensive and comprehensive. It is a developed economy
that respects the environment and forbids the exploration and exploitation
of gas and oil resources at the expense of biodiversity and the environment.

* To establish an effective framework for regulation, sustainable
environmental goals, and enforcement within the constitutional laws of
places like the United States and Canada—which ensure citizens' rights to a
healthy environment free from pollution—it is crucial to review various
national laws along with Nigeria's 1999 Constitution concerning
hydrocarbon pollution. This approach embraces both citizen rights and the
principle of subsidiarity.

* That Oil Industry should be made to pay or it license be withdrawn for any
form of hydrocarbon pollution on the environment whether at the upstream

or downstream level of its operational activities.
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* Just like in the UK, environmental offences involving violations of
environmental laws and regulations ought to be treated as strictly punishable
crimes.

IV. Conclusion

Environmental degradation raises numerous human rights issues, such as the

right to privacy, a healthy environment, life, and self-determination. A

worrying factor is the environmental damage caused by many multinational

corporations exploiting natural resources like oil, minerals, timber and more in
developing countries like Nigeria. The scope of human rights violations

resulting from oil production in Nigeria cannot be quantified accurately.

To sustainably manage the environment in oil-rich communities of the Niger
Delta, existing laws and regulations for environmental protection within
Nigeria's petroleum industry appear grossly inadequate and ineffective.
Multinational oil companies are not mandated to follow specific standards
prescribed by Nigerian environmental law to safeguard soils, groundwater,
marine life, and terrestrial environments in the region. Furthermore, it is nearly
impossible to comply with and enforce the statutes and regulations because they
are written in such vague and general terms. The five main statutory flaws that
significantly impede effective environmental regulation and the extralegal
justifications for Nigeria's inability to effectively regulate the operations of
multinational corporations have been covered in great detail in the research.
Nigerian environmental regulations are frequently impacted by public opinion,
industry support, and technological limitations. Community involvement in
environmental decision-making is a relatively new practice in Nigeria's Niger

Delta, and it frequently fails to achieve sustainable development objectives.
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Due to the higher costs associated with meeting environmental regulations,
some multinational oil companies operating in the Niger Delta have not
consistently implemented sustainable best practices for petroleum exploration
and production. As a result, pollution resulting from unsustainable extraction
activities has continued over several years despite comprehensive regulatory
systems being enacted. Consequently, it can be argued that for many years, the
region has faced significant hazardous environmental impacts including
pollution and degradation as well as risks to human health due to inadequate
practices in environmental protection and management along with insufficient

corporate responsibility towards preserving the environment.

The importance of law in promoting effective environmental governance
cannot be underestimated. The legislative arm of government can be useful tool
and a powerful agent of change in sustainable environmental governance.
Therefore, is a need for a principal statute for the management of the Nigeria
environment. Nigeria needs an integrated and coherent framework for her
environmental management. Nigeria needs a strong legislative system if she is
to achieve her environmental commitment and goals. Consideration for a
reformed regime, considering both the economic and social benefits of
preserving the environment needs to be investigated. Nigeria therefor needs a
more robust all-encompassing and well-focused environmental regime to serve

as a core principle legislation on the management of the Nigeria environment.

The capacity of the Nigeria legislature needs to be strengthened not only to
enable it legislates for sustainable environmental governance, but also to enable
it to promote institutional reforms that will bring about sustainable
environmental governance. Environmental sustainability should be made an

integral part of economic planning at all levels of governance and integrated
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into all policies in Nigeria. Economic policies which aim at balancing
sustainability initiative backed by conscious efforts to safeguard and protect

the environment should also be made use of.
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EXPANDING THE DEFINITION OF TERRORIST UNDER THE

UAPA: AN EVALUATIVE SOCIO-LEGAL INTERPRETATION

Rattan Singh* and Sanighdha**

Abstract

India as a democratic nation has always striven to provide equal rights to every
person. The Chapter on Fundamental Rights clearly stipulates that every person
in the territory of India is endowed with the freedom of speech and
expression. However, this Chapter is to be read with the Chapter of
Fundamental Duties. The need for the introduction of Anti-Terror Laws in India
was felt as early as on the eve of the independence of the country, for the
simplistic reason that various sectarian, anti-nationalistic forces arose and
gave rise to the terrorist activities which were not a part of nationalistic
discourse. To curb such practices and to control such tendencies, the
Government since the time of independence has been bringing in a slew of
anti-terror laws. The Unlawful Activities (Prevention) Act 1967, in short, the
UAPA is one such legislation. The constitutionality of the UAPA has been
upheld in several cases by the Apex Court of the country. The ambit of the UAPA
has been growing since the past decades. The present discourse has attempted
to focus on this legislation, and on the definition of terrorist. Charting out the
history of anti-terror laws in general and moving forward to highlight the basic
features of the Act, the judicial interpretation of the Unlawful Activities
(Prevention) Act 1967, along with the socio-legal impact of the same has been

discussed by the authors.

Keywords: Anti-terror laws, Terrorist; Unlawful Activities (Prevention) Act 1967,

fundamental rights,; jurisprudential discourse.
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I. Introduction: Conceptual Note on Terrorism and Extremism

“It is wrong not to lay the lessons of the past before the future.!” —

Winston Churchill
Since the advent of the human society, men have always tried to protect three
major rights of their own namely, the right to life, the right to liberty and the
right to property. For this purpose, State and its functionaries started cropping
up and gave rise to the concept of Divine Law of Thomas Hobbes and Austin,
the concept of elections and “referendums?” of John Locke and the concept of
“General Will3” of Rousseau. “This concept of protection of rights is inherent
to each human being who exists on this planet. But some individuals, since time
immemorial have tried to sabotage this requirement of the living being for the

purpose of ensuing infightings*”.

The initial infightings between the tribes and different nations are well
understood and covered under the “various conventions>” that deal with the
effect and consequence of the same. However, terrorism is a totally different

concept from this. It neither seeks to protect any right, nor does it strive to

I Courage for Life, available at: https://courageforlife.org/blog/dont-let-your-past-decide-your-
future/ (last visited at 1:00 pm on Apr 16, 2025).

2 Stanford Encyclopedia Of Philosophy, available at: https://plato.stanford.edu/entries/locke/
(last visited at 1:30 pm on Apr 16, 2025); John Locke, Two Treatise of Government (1689);
John Locke, An Essay Concerning Human Understanding (1689); John Locke, A Letter
Concerning Toleration (1689); John Locke, Some Thoughts Concerning Education (1693);
John Locke, The Reasonableness of Christianity (1695); John Locke, Of the Conduct of
Understanding (1706); Philip Abrams, John Locke: Two Tracts of Government (1967);

3 University Of Tennessee at Martin, available at: https://iep.utm.edu/rousseau/ (Last visited
at 2:00 pm on Apr 16, 2025).

4 Memorial University of Newfoundland, available at:
https://research.library.mun.ca/8099/1/thesis.pdf (Last visited at 2:00 pm on Apr 16, 2025);
University of Tennessee at Martin, available at: https://iep.utm.edu/rousseau/ (Last visited at
2:00 pm Apr 16, 2025).

> International Red Cross, https://www.icrc.org/ (Last visited at 2:00 pm on Apr 16,
2025).
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protect any land®. It simply means putting oneself interest over and above the
other’s so much so that one forgets the basic premise of humanity. Terrorism
and insurgencies have been rising around the world at an alarming pace, now a
days.

“It has become so prevalent now that not even a single continent is free from it’
. Terrorism does not only exist in the form of a group of terrorists, but it can
exist as a lone-wolf attack® as well. The Governments of various nations have
been trying very hard since several decades now, to control the said menace.
The sociological and psychological thinking® of the terrorists is so extreme and
radicalized that curing it is, as difficult as curing rust. Now, even the so-called
westernized and civilized societies are also facing the threat of terrorism, which
they used to deny so easily back in the previous millennium.

The dilemma in fighting terrorism is well explained by “Kofi Annan, the former
UN Secretary General in his speech on 18" November, 199919, “We are all
determined to fight terrorism and to do our utmost to banish it from the fact of
the earth. But the force we use to fight it should always be proportional and

focused on actual terrorist. We cannot and must not tight them by using their

¢ Ibid.

7 Global Terrorism Index, available at: https://www.visionofhumanity.org (last visited
at 1 pm on Apr 16, 2025); Vision Humanity, available at: (last visited on Apr. 16, 2025).

8 Observer Research Foundation,available at: https://www.orfonline.org/ (last visited on
Apr. 16, 2025); U.S. Department of Justice: Office of Justice Programmes: Lone Wolf
Terrorism in India, available at: https://www.ojp.gov/ncjrs/virtual-library/abstracts/lone-
wolf-terrorism-america (last visited at 2 pm on Apr. 16, 2025); Understanding the
Motivations of ‘Lone-Wolf’ Terrorists Attacks, available at:
https://www.jstor.org/stable/270072947seq=1 (last visited at 3 pm on Apr. 16, 2025);
ICCT: Lone Wolf Terrorism-available at: https://icct.nl/sites/default/files/2023-02/ (last
visited at 3:30 pm on Apr. 16, 2025).

? Office Of Justice Program, available at: https://www.ojp.gov/pdffiles1/nij/grants/208552.pdf
(last visited at 3 pm on Apr 16, 2025).

10 Former UN Secretary General in his Speech on 18" November 1999.
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own methods -by inflicting indiscriminate violence and terror on innocent

civilians, including children.!!”

I1. Historical Background of Anti-Terror Laws: An Insightful
Perspective
“Human rights and national security are both very important for progress of a
nation. Minorities and marginalized groups also command equal importance.
Without taking care of all these or either of these, a nation cannot walk on the
path of development. And more importantly, human rights should not be traded
for security, ever. This is the sure shot recipe for national and global disasters.
Undermining the strength of the international human rights law places on
certain forms of executive power leads to more destruction'?”. And this is the
exact reason why fighting terrorism is both a necessity but more so a tactic that
has to be employed in the best sense possible.
Defining terrorism is not an easy task. Each country and even the United
Nations have their own definition of terrorism that suits their own
understanding of the concept. “The Resolution of the UNGA 49/60'3” (adoption
date: 9 December, 1994), titled “Measures to Eliminate International

Terrorism," has a provision which describes terrorism by stating that:
“Criminal acts intended or calculated to provoke a state of terror in the general
public, a group of persons or particular persons for political purposes are in
any circumstance unjustifiable, whatever the considerations of a political,
philosophical, ideological, racial, ethnic, religious or any other nature that

may be invoked to justify them.'*” It has been argued specifically that, a century

11 Shruti Bedi, Indian Counter Terrorism Laws (2016).

1226 Paul Hoffman, Human Rights and Terrorism, Human Rights (2004).

13 Definitions-Terrorism, available at: https://dema.az.gov/sites/(last visited at 4 pm on Apr
16, 2025); UN General Assembly Resolution 49/60.
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ago, terrorist codes on targeting victims closely resembled professional military
codes, in that they respected the distinction between soldiers and officials on
the one hand, and innocent civilians on the other (e.g., the targeted assassination
of Archduke Franz Ferdinand of Austria!> on 28 June 1914) (Walzer, 1977, pp.
197- 234).

“This had been continuing since the mid-nineteenth century when killing an
enemy became easier and more indiscriminate!'®”. In terms of terrorist strategy,
a useful way to conceptualize the evolution of modern terrorism as a resort to
revolutionary violence is provided by “David Rapoport’s!”” influential concept
of the “waves” of terrorism (The Four Waves of Terrorism). For instance,
“there is an anarchist wave which is the late nineteenth century or early
twentieth century wave.” And on the other hand, there is another wave which
is the “anti-colonial wave'®”. Tactics employed during these were mirroring
the tactics of “armed conflict” itself.

“The wave theory particularly sates that terrorist groups rise and fall and can
dissolve when they cannot inspire another or others to carry on the violent
resistance. This point also suggests that terrorism and its motivations are clearly

impacted by the conditions of and changes in social and political cultures.!'®”

14 Gurmeet Kanwal & N. Manoharan, India’s War on Terror; Definitions-Terrorism, available
at: Https://Dema.Az.Gov/Sites/Default/Files/Publications/ (last Visited at 3 pm on Apr 16,
2023); Un General Assembly Resolution 49/60; Terrorism: What We Investigate, available at:
https://www.fbi.gov/investigate/terrorism (last visited on Apr. 16, 2025); Definition of
Terrorism: Canadian Context, available at: https://www justice.gc.ca/eng/rp-pr/cj-
jp/victim/rr09_6/p3.html (last visited at 3 pm on Apr 16, 2025); OHCHR and the Context of
Terrorism, available at: https://www.ohchr.org/en/terrorism (last visited on Apr at 4 pm 16,
2025);

15 UNODC The Doha Declaration, available at: https://www.unodc.org/documents (last visited
at 4 pm on Apr 16, 2025).

16 Ibid.

17 The OECD, available at: https://www.oecd.org/ (last visited at 7 pm on Apr 17, 2025).

18 The OECD, available at: https://www.oecd.org/(last visited at 7:30 pm on Apr 17,
2025); The United Nations Office on Drugs and Crime, The Doha Declaration,
https://www.unodc.org/ (last visited at 8 pm on Apr 17, 2025).
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“On the other hand, Parker, and Sitter state that violent terrorist situations occur
around the world in waves, but terrorist actors are motivated in varied ways
through four goals such as: socialism, nationalism, religious extremism, or
exclusionism. These are not chronological in sequence and follow a rise and
fall pattern. They often work parallelly or overlap, etc.?0”

Preventive Detention laws signify that a person is detained for the offence that
he has not yet committed and that the same has been done to prevent any kind
of harm to national security. “This can be done to protect the maintenance of
land and order and security of the State. The law of preventive detention has
been defined under various legislations of post-independence India but the
same has also been given a specific place in the now operational Constitution
of India. Such a detention of the person is carried away without giving that
person any right to trial and the only remedy, if not taken away, is the writ of
the habeas corpus?!”.

Earliest traces of the preventive detention law, that can be found in the East
India Company Act 1780. “By the East India Company Act 1784, the Governor
General was further empowered to secure and detain any person or persons
suspected of carrying correspondence or activities prejudicial to the peace and
safety of the British settlements.??”” “If he was not released, then that person on
the discretion of the Governor-General was allowed to be tried wither in India
or in England. Fort St. George at Bombay was also given the similar powers?3”.
The British in India did not really deal with real terrorism threats but only

Indian revolts, yet their laws were undemocratic. Their laws curtailed the liberty

19 The UNODC Doha Declaration, available at: https://www.unodc.org/documents/ (last
visited at 1 pm on Apr 16, 2025).

20 The UNODC The Doha Declaration, https://www.unodc.org/ (last visited at 3 pm on Apr
16, 2025).

2L Ibid.

22 S K. Ghosh, The Law of Preventive Detention in India (1969).

23 Shruti Bedi, Indian Counter Terrorism Laws (2016).
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of the people so casually that there was no way out for Indians to get their
liberty back. The East India Company act 1793 provided, “it shall and maybe
lawful for the Governor of Fort William aforesaid for the time being to issue
his warrant under his hand and seal, directed to such peace officers and other
persons as he shall think fit for securing and detaining in custody any person
or persons suspected of carrying on mediately or immediately any of the
British settlements or possession in India with any of the Princes, Razas or
Zamindars or any other person or persons having authority in India by an
European Power or any correspondence contrary to the rules and orders of

the said company or of the Governor General in Council at the Fort William.

24

“This power of detention and arrest without trial was provided for in various
subsequent Acts as well such as “The Act of 1812225, “The Act of 1818267,
“The Madras Prisoners Regulation II of 181927, etc.”. A similar Act was made
for the prisoners of Bombay and Madras and the same was known as the “State
Prisoner’s Act 185928, In addition to it, the “Indian Council Act 18612 also
made similar provisions. “The Defence of India Act 1915” was another
draconian law adopted under the Emergency Code, while the first world war

was going on. “The Defense of India (Criminal Law Amendment) Act, 1915

24 Priti Saxena, Preventive Detention and Human Rights, 2007.

25 The Bengal Regulation, 1812.

26 The Bengal State Prisoners’ Regulation 1818

27 The Madras State Prisoners Regulation 1819, Bangaru Laxman v State 2012 (1) SCC 500;
Available at: https://legaldata.in/supreme-court/judgments/bangaru-laxman-v state-tr-c-b-i--
20184 (Last visited at 3 pm on Apr 29, 2024); Yakub Abdul Razak Memon v State of
Maharashtra, 2013 (13) SCC 1; Available at
:https://www.advocatekhoj.com/library/judgments/announcement.php? WID=3296 (Last at 4
pm visited Apr 23, 2024).

28 The Bombay State Prisoners State Regulation XXV, 1827.

29 Tndian Council Act, 1861.
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(No. 4)”, was the analogue of the “English Defense of the Realm Acts3?”. “It
was introduced and passed through all its stages at Delhi on March 18, 1915,
and its provisions, though adapted to Indian circumstances, were obviously
largely suggested by and based upon the provisions of the English Acts. It was
temporary in its operation and remains in force during the continuance of the

war and for a period of six months afterwards.”

Section 2, which is general in its application, and which came into force at
once, gave the Governor General in Council power to make rules " for the
purpose of securing the public safety and the defense of British India and as to
the powers and duties of public servants and other persons in furtherance of
that purpose.” Many other Acts such as the “National Security Act 1980,
“Armed Forces Act 1950, the “Maintenance of Internal Security Act 19717,
et al. are all but examples of anti-terror laws that continued the basis and
foundation of pre-independence laws as well as made protecting internal

security easier for the successive ruling governments.

ITI. Analysing the Need for the Unlawful Activities (Prevention) Act 1967
(UAPA): An Interpretative Critique

According to the basic objectives of the lawmakers, “the UAPA (Unlawful
Activities-Prevention) Act 1967 was conceived as an enactment to impose
reasonable restrictions on freedom of speech and expression, etc.” According
to various resources and literature available, “the focus of the Act was to tackle
the growth of regionalism and hence the Sixteenth Constitution Amendment
Act 1963 based on the recommendations of the Committee on National

Integration and Regionalism appointed by the National Integration Council,

30 The State Prisoners Act 1850.
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was made®'”. “The Act has been amended seven times*?”. “The
seventh amendment in the year 2019, prior to 2019 this law has been amended
six times i.e., 1969, 1972, 1986, 2004, 2008, 2013, substantial amendments
were made in the years 2008 and 2013. There have been several criticisms as
well as parallel justifications to the enactment of the Act mainly in connection

with the 2019 amendment.33”

“The specific criticisms of the Act are examined with counter justifications.
UAPA deals with two kinds of acts: - unlawful acts and terrorist acts. The 1967
UAPA only talked about unlawful activities and unlawful organizations?#”. The
law will punish any individual committing unlawful activities and if an
organization is an unlawful organization the central government will issue a
notification and ban this unlawful organization. Then the scope of UAPA was
expanded to cover terrorist acts as well. Now UAPA also bans terrorist

organizations.3>”

“Unlawful activity is defined under Section 2(0) of the UAPA if an individual
commits an act that is against the unity, integrity, and sovereignty of the nation
but this individual commits this act not through bombs not through ammunition
not through weapons not through firearms but through words whether these
words are spoken or written.?” “It has been upheld that the Parliament was

competent to enact the said Act under its powers of residuary powers.

31" Shruti Bedi, Indian Counter Terrorism Laws (2016).

32 Ibid.

33 Ibid.

34 The Unlawful Activities (Prevention) Act 1967.

35 Paul Priyadarshini R., Unlawful Activities Prevention Act, available at:
https://legalserviceindia.com/ (last visited at 4 pm on Apr 23, 2025).

36 Ibid.
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Therefore, the entries listed in the Schedule must be given widest possible
meaning.3””

“Terrorist organization, it may be noted, is akin to an unlawful association.
Going by the definition of terrorist organization, defined by Section 2(m) of
the UAPA Act (as the same stands today), it becomes clear that a terrorist
organization would mean an organization mentioned in the Schedule to the
UAPA or an organization operating under the same name as an organization so
listed. Committing terrorist act is one of the acts attributed to such an
organization3®”. “Apart from committing terrorist act, preparations for
terrorism, or promoting or encouraging terrorism, or otherwise involvement in
terrorism, are some other features of a terrorist organization. An organization,
however, dreadful, cannot be termed as a terrorist organization unless it has
been added, as such, in the Schedule to the UAPA3”.

“Thus, if an organization has been added in the Schedule to the UAPA, it can
be termed as a terrorist organization and penal consequence would ensue from
the very membership of such an organization unless, of course, the
organization's name, after a statutory review, under Sections 36 and 37 of the
UAPA is de notified*?”. “A recent amendment in the Unlawful Activities

Prevention Act is that of the year 20194, According to the amendment, even

37 Re The Central Provinces and Berar Sales of Motor Spirit and Lubricants Taxation Act 1938
(1939 FCR 18); available at: https://www.lawyerservices.in/In-The-Matter-of-The-Central-
Provinces-and-Berar-Sales-of-Motor-Spirit-and ~ Lubricants-Taxation-Act-1938-1938-12-02
(last visited at 1 pm on Apr 23, 2025); Ahmad Ali Akhtar v Union of India, 1993 SCC OnLine
Pat61.

33 The Unlawful Activities (Prevention) Act 1967.

39 Ibid.

40 Redaul Hussain Khan v National Investigating Agency 2010 (1) SCC 521,
https://www.casemine.com/judgement/in/56b49089607dba348ffa2b2 (last

visited at 2 pm on Apr 23, 2025).

4 Jamat-E-Islami  Hind v Union of India, 1995 (1) SCC 428; available at:
https://main.sci.gov.in/jonew/judis/11079.pdf (Last visited at 2 pm Apr. 30, 2025).
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the individuals can be designated as terrorists under the Act. The various

features of the Amending Act are:

*  “Who may commit terrorism: Under the Act, the central government
may designate an organization as a terrorist organization if it: (i) commits
or participates in acts of terrorism, (i1) prepares for terrorism, (iii) promotes
terrorism, or (iv) is otherwise involved in terrorism. The Bill additionally
empowers the government to designate individuals as terrorists on the same
grounds.*?”

* “Approval for seizure of property by NIA: Under the Act, an
investigating officer is required to obtain the prior approval of the Director
General of Police to seize properties that may relate to terrorism. The Bill
adds that if the investigation is conducted by an officer of the National
Investigation Agency (NIA), the approval of the Director General of NIA
would be required for seizure of such property.+3”

* Investigation by NIA: “Under the Act, investigation of cases may be
conducted by officers of the rank of Deputy Superintendent or Assistant
Commissioner of Police or above. The Bill additionally empowers the
officers of the NIA, of the rank of Inspector.**”

* Insertion to schedule of treaties: “The Act defines terrorist acts to include
acts committed within the scope of any of the treaties listed in a schedule
to the Act. The Schedule lists nine treaties, including the Convention for
the Suppression of Terrorist Bombings (1997), and the Convention against

Taking of Hostages (1979). The Bill adds another treaty to the list. This is

4 PRS Legislative, The Unlawful Activities (Prevention) Amendment Bill 2019. PRS
Legislative; available at: https://prsindia.org(Last visited at 1 pm Apr. 30, 2025).

43 PRS Legislative, available at: https://prsindia.org (Last visited at 1:30 pm Apr. 23, 2025).
4 Ibid.
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the International Convention for Suppression of Acts of Nuclear Terrorism

(2005).45”

Stand taken by the government on the enlarging powers of the Act and the
various agencies is defined below, as discussed in the Parliamentary debates of
the said year. “In all cases of NIA, the process of filing the charge sheet in the
court has been done under the law and till date no one has got free due to not
filing a charge sheet. The cases filed by NIA against terrorism are very
complex. There is less chance of getting evidence in them, because these cases
are interstate and international. My argument regarding declaring an individual
as a terrorist is that the organization is formed by the person, not by its
constitution. If we ban an organization, then they open another organization.
The terrorist activity is not executed by the organization; it is executed by
person. But due to the shortcomings of law, these people keep changing the
names of organizations. Unless an individual is declared as a terrorist, it is
impossible to stop their activity and intentions. In many countries and the

United Nations, an individual is declared as a terrorist.”4¢

“The Act of 1967 already has ample powers to deal with persons who support
terrorist organizations and unlawful activities as Section 35 of the Unlawful
Activities (Prevention) Act 1967 deals with the Government’s powers where
the Government can notify any organization if it believes that the organization
is involved in terrorism. Such organizations can be included in the First
schedule of the Act which has 33 names so far.*”” “Any person who is

associated with an organization included in the First Schedule as a member,

4 Ibid.
46 Rajya Sabha, Synopsis of Debate, Government Bills.
47 The Unlawful Activities Prevention Act, 1967 Sch. 1.
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supporter or fund raiser can be punished as per the existing provisions of
Sections 38,39 and 40.4%” Recently, the National Crimes Records Bureau has
also released the data under the UAPA. In this context, it is pertinent to state
the lines of the Magna Carta “No free man shall be seized, imprisoned,
dispossessed, outlawed, exiled, or ruined in any way, nor in any way proceeded
against, except by the lawful judgement of his peers and the law of the land.”*’
“To no one will we sell, to no one will we deny or delay right or justice”.
“According to the data released by the National Crime Records Bureau, the
number of cases for investigaion have been rising at the rate of more than 14%
under the Unlawful Activities (Prevention) Act 1967.5 A look at the following

graph tables will put forward the issue more explicitly.

Figure 1: Major States Contributing the UAPA Cases (2023)>?

Crimes Against Women Surges by 14.87% in 2021 preceded by Covid Year
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48 The Unlawful Activties Prevention Act 1967, Sec. 38, 39, 40.

4 U.K. Parliament, Magna Carta, available at: https://www.parliament.uk/about/living-
heritage/evolutionofparliament/originsofparliament/birthofparliament/overview/magnacarta/
magnacartaclauses/ (last visited at 1 pm on Apr. 30, 2025).

30 U.K. Parliament, Magna Carta, available at: https://www.parliament.uk/about/living-
heritage/evolutionofparliament/originsofparliament/birthofparliament/overview/magnacarta/
magnacartaclauses/(last visited at 1 pm on Apr. 30, 2025).

5! National Crime Records Bureau Report.

52 Statista, Number of Active UAPA Cases on The Rise, available at:
https://www.statista.com/chart/2293 1/number-of-active-cases-uapa-india/ (last visited at 1 pm
on Apr. 30, 2025).
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“The UAPA Act of 2019, an amendment to the 1967 Act, empowers the
Union government to designate an organization or individual as a terrorist
on specific grounds. Despite concerns raised by opposition parties in
Parliament about its draconian nature and potential for misuse, the Bill was
passed in both Houses and received the President's assent in August 2019.
The surge in UAPA cases is part of a broader increase in crimes against the
state, totaling 5,610 cases in 2022, up from 5,164 in the previous year.
Crimes categorized under UAPA alone witnessed a staggering 23% rise, as
per the NCRB data.>3”

“UAPA is a special criminal law that vests extraordinary investigative and
prosecutorial powers in the executive not available to it under ordinary law in
the Code of Criminal Procedure (CrPC) and the Indian Evidence Act (IEA). >*
“The burden of proof to get bail under the Unlawful Activities (Prevention)
Act 1967 lies on the accused, who is already reeling under the pre-conceived
notions on allegations. In any case, the degree of satisfaction to be recorded by
the Court for opining that there are reasonable grounds for believing that the
accusation against the accused is prima facie true, is lighter than the degree of
satisfaction to be recorded for considering a discharge application or framing
of charges in relation to offences under the 1967 Act.>”

“Under the Code of Criminal Procedure (CrPC), bail is the rule, jail is the
exception.>®” “In light of the fundamental right to liberty, the presumption of

innocence as a due process right, and high rates of undertrial incarceration,

33 News click, available at: https://www.newsclick.in/- (last visited at 2 pm on Apr. 30, 2025).
3 Radhika Chitkara, “Indian Constitutional law, and Philosophy”, available at:
https://indconlawphil.wordpress.com/(last visited at 2 pm on Apr. 30, 2025).

33 National Investigating Agency v Zahoor Ahmad Khan Watali, 2019 (5) SCC 1, available at:
https://main.sci.gov.in/supremecourt/2019/40158/40158 2019 32 1501 25867 Judgement

01-Feb-2021.pdf. (Last visited at 3 pm on Apr. 30, 2025).

56 The Code of Criminal Procedure, 1973.
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Supreme Court jurisprudence has increasingly held that judicial
discretionshould usually be exercised in favor of the grant of bail.’””
“Discretion here is to be guided by the triple-test>®”, where bail may be refused
only on three conditions such as flight risk issue, the issue of tampering with
evidence, and influencing witnesses. “This matrix prioritizes the liberty right
of the accused, to be burdened only by the needs of investigation and judicial
processes. Judges may account for offence-based grounds, such as the gravity
or nature of allegations, as only one among other factors.>®”

Thus, even though some might argue that the provisions of the Unlawful
Activities (Prevention) Act 1967 are very stringent and they are, as a matter of
fact. But still, the very intent behind bringing these in and the recent 2019
amendment act must be read in consonance with each other. The Act, per se is
not diluting any of the rights of the accused, because wherever they have been
getting diluted there are as a matter of fact no convictions and discharges and
acquittals are taking place. Thus, the judicial interventions and more than often,
procedural following have thus far, not put any question on the constitutionality
of the provisions. The implementation at some places might seem to be faulty,
but it has maintained its own good ground. Therefore, the principles of natural
justice are being balanced by the effective implementation of the national

security policy.
IV. Conclusionary Note: Suggestions and Way Forward

There are very few laws that are bad in the eyes of natural justice and the same

have been timely declared unconstitutional by the respective Courts of Justice.

37 The Code of Criminal Procedure, 1973.

8 Radhika Chitkara, Indian Constitutional law and Philosophy, available at:
https://indconlawphil.wordpress.com (last visited at 3 pm on Apr. 30, 2025).

% Apurva  Vishwanath, Reading Section 43 D ((5), available at:
thttps://indianexpress.com/article/explained (last visited at 4 pm on Apr. 30, 2025).

https://amity.edu/als/alr/Achives.aspx 40



ISSN 2249-2232 UGC Approved Journal (Previously No. 41080)

However, the Unlawful Activities (Prevention) Act 1967 is not an
unconstitutional law, as it has been upheld several times by the Supreme Court
itself, in all its wisdom. However, certain tweaks and changes can help in

balancing the Act.

“The UAPA 1967 was an enabling legal instrument to deal with unlawful
activities and associations operating against national integrity and sovereignty.
This law was enacted when the Naxalite movement was spreading and there
were rebellions in the troubled Northeast of India. Since then, a host of other
counter-terror laws have been enacted -National Security Act 1980 (NSA),
Terrorist and Disruptive Activities (Prevention) Act 1985 (TADA) which was
superseded by Prevention of Terrorism Act 2001 (POTA) and the National
Investigation Agency Act of 2008 -2019 (Amendment).®” “Recently the
UAPA 1967 was amended enabling law enforcement agencies to unilaterally
declare an individual as a terrorist. The government of India has called the
amendment consistent with similar global legal instruments necessary for
waging the war on terror. India promptly named Masood Ashar, Zaki-ur-
Rehman, Dawood Ibrahim, and Hafiz Sayeed as terrorists under the new
amendment to UAPA 1967. This was long overdue, as the US had done this

12

much earlier. Therefore, there was a situation which required the present law.6

60 UAPA 2019, Striking A Balance, Synergia Foundations, available at:
https://www.synergiafoundation.org/insights/analyses-assessments/uapa-2019-striking-
balance (last visited at 4 pm Apr. 30, 2024),; National Investigating Agency v Zahoor Ahmad
Khan Watali, 2019 (5) SCC 1,

https://main.sci.gov.in/supremecourt (last visited at 4 pm on Apr 30, 2025).

o1 Ibid, UAPA 2019, Striking A Balance, Synergia Foundations, available at:
https://www.synergiafoundation.org/insights/analyses-assessments/uapa-2019-striking-
balance (last visited at 7 pm Apr. 30, 2024),; National Investigating Agency v Zahoor Ahmad
Khan Watali, 2019 (5) SCC 1, Available at: https://main.sci.gov.in/supremecourt (last visited
at 7 pm on Apr 30, 2025).
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The definition of terrorism and terrorist activities must be declared in clear and
unambiguous terms. Defining the same in ambivalent tones is creating ripples
in already muddy waters. Along with this, the international committees and
organizations which work in this field must come to a conclusive definition of
terrorist activities and list down acts that can constitute terrorist acts because
then the issue of designating terrorist of an individual personality and the
rejection of the same by other countries, will not take place that frequently, as
it is taking place now. The issues, if investigated and if the suggestions are
accepted, then the Act itself and various concerns that are attached to it can be
solved and the associated problems can be dealt with an iron hand. If this is
carried out, it is only then that the country’s internal and external security can

be maintained with full confidence without any unwanted interference.

Conclusively, it must be understood that enlarging the definition of terrorist
under the Act is important and inevitable to deal with the growing challenges
of the present-day world. However, the inability of the world leaders and
innumerable international organizations to not to arrive at a singular definition
of terrorism or a terrorist can lead to further confusions as well. Therefore, the
first step must be to arrive at a particular definition, possibly define in concrete
terms what a terrorist or terrorism is and then finally formulate laws which can
act as model laws for the whole world. This will not only deter the terrorist
organizations from carrying out attacks on any singular or a group of countries
but will also give a definitive standing to all countries to resist terrorism at its

best.

The issue of not supporting blacklisting of terrorist organizations by selective
countries for their own personal interests will also wither away in no time. Till
then, the existing laws which are at par with all legal standards and safeguards

must be executed with full zeal and vigor to save the nation’s external and
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internal boundaries. Then, one can and one will hope for a reformed and an
extremist free world whereby rights and responsibilities will be divided not
because of power dynamics but based on collective goal of achieving peace

and prosperity, worldwide.
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COMPASSIONATE APPOINTMENTS FROM THE LENS OF A
WELFARE STATE: A CONSTITUTIONAL PERSPECTIVE

Ashutosh Hajela™ and Rahul Arora™
Abstract

The governance in India has shifted from a paternal governance
to a maternal one whereby the State is supposed to focus its care
and attention to the populace in all aspects of life, be it food,
shelter, livelihood or any other allied aspects making up to the
dignity of the populace. Ensuring means of livelihood, sustenance
of the means of livelihood and reaching out to persons in case of
undeserved want and financial stress happens to be a prominent
area where the State and its instrumentalities need to be
concerned, stepping into the shoes of a ‘mother’ in the scheme of
maternal governance. Life is very unpredictable and with
unexpected deaths or medical invalidation of the human body, loss
of earnings happens to be a natural corollary. As such, the
aggrieved persons, naturally, look up to the State for an immediate
relief to overcome the sudden crisis, more specifically on the
financial side. It is, thus that the State has come up with the idea
of offering compassionate appointments to the aggrieved families
whose bread earner has gone. However, when the State does so, it
does so at the cost of somebody else whose right to employment
gets delivered to someone on humanitarian grounds and also with
a compromise on the rigours of merit-based selection. This also
explicitly goes against the obligation of the State to maintain

equality in matters of public employment. It is, thus, the duty

Associate Professor, School of Law, Narsee Monjee Institute of Management Studies,
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" Assistant Professor, Greater Noida Academy of Legal Studies and Research, GNIOT Group
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assumed by the state needs to be exercised with utmost
circumspection and based on sound and transparent policies. In
practice, there have been witnessed inconsistencies in the
implementation of the compassionate jurisprudence which need to
be sorted out in the best interest of good governance and satisfied

populace.
1. State as a welfare State

India is an old country with a newly achieved independence, having declared
it to be Sovereign Democratic Republic.! She has traversed a long way from a
Police State to the modern-day notion of ‘Welfare State’. India has adopted the
ideal of welfare state from Britain which has been recognised as the birthplace
of ‘Welfare State’. Crudely stating the idea of welfare state is that the state
must be a carrier of human welfare. To better understand the idea of a welfare
state, Aristotle’s notion comes helpful whereby he remarked that “the State
came into existence to make life possible but continues for the sake of good.”?
The idea of goodness as is manifest in Aristotle’s belief from the perspective of
State is directly attributable to the social values, social philosophy of the
people. It needs to be appreciated that the State as an Institution is meant not
only to cater for the physical welfare of man but also for his comprehensive

welfare on moral, humanitarian and compassionate grounds. If we look back to

I See Preamble to the Constitution of India: “WE, THE PEOPLE OF INDIA, having solemnly
resolved to constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC and to secure to
all its citizens....”

2 Wincott, Daniel. “Images of Welfare in Law and Society: The British Welfare State in
Comparative Perspective.” Journal of Law and Society, vol. 38, no. 3, 2011, pp. 343-75.
JSTOR, Available at: http://www.jstor.org/stable/23030405, (Last Visited at 12:00 pm on 4
May 2023).

3 Satybrata Ghosh, “Some Theoretical Implications of a Welfare State in India.” The Indian
Journal of Political Science, vol. 15, no. 4 (1954), 327-38. JSTOR, Available at:
http://www.jstor.org/stable/41853818, (Last Visited at 12:05 pm on 4 May 2023).
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the Agni Purana®, it projects the State as an Institution depicting moral
association with the king (government in the contemporary phase) as the
primary instrument for taking abundant care of the welfare of people. The State
owes a duty towards the populace for their welfare which needs to be reflected

in the policies framed by it.

It has been correctly pointed out that “In any decent political philosophy, the
state is not an end in itself but an instrumentality to be appraised in terms of its
contribution to the welfare of the individuals who compose the national
community.” The earlier existing philosophy of minimal interference of the
State does no longer serve the purpose; a new philosophy has supplanted the
‘hands off” approach of the State for causing greater social (and economic)
good of the populace. The welfare attributes of the State, if generally
enumerated, may be manifest in the State regulating privately® owned economic
activities or even taking over the sick business enterprises of individuals or

private corporations, in the State catering for employment to its citizenry,

4 Ibid.

5> Jones, Harry W. “The Rule of Law and the Welfare State.” Columbia Law Review, vol. 58,
no. 2, 1958, pp. 143-56. JSTOR, Available at: https://doi.org/10.2307/1119825, (Last Visited
at 12:10 pm on 4 May 2023).

¢ Though the Supreme Court has come up with certain reservations about the ambit of material
resources of the community in Property Owners Association v. State of Maharashtra, 2024
SCC Online SC 3122 to the extent that “Not all private properties are ‘material resources of
community’ under Art. 39(b) for state to equally distribute; Supreme Court rules in landmark
7:2 verdict.” See Dissent by Justice Nagarathna- “a privately owned material resource can be
transformed and can indeed acquire a status of “material resource of the community... the act
of distributing a private material resource, cannot proceed in isolation from such preliminary
steps to first incorporate such private material resource into the community’s pool. Thus,
acquisition, nationalization, and vesting by operation of law are instances of actions that bring
a private material resource into the community’s collective domain, rather than being termed
as methods of distributing such resources.”
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offering them retirement benefits, sickness insurance, accident benefit,
affordable housing, pensions and the like. The State needs to be armed up to
cater for such primary requirements of the citizens and in the absence of such

competence, it cannot qualify to be called as a welfare state.
I1. Imperative/Desirability of Welfare

Now, if we try to delve into the philosophy of welfare, we come across
different conceptions in place. One idea is a ‘needs-based concept of justice’
and the other happens to be a ‘theory of rights and obligations.” The first theory
tends to justify State action (intervention) on moral factors and directly pops
up from the understanding of the needs of the community and a desirable action
on the part of the State. The second approach which is a rights based approach
demands that the State must acknowledge its wholesome responsibility towards
the citizenry and work on the same to the extent of recognising a right of the
citizens to this effect. 7 The latter approach tending to get a legally enforceable
right (of compassionate treatment) at the hands of the State happens to be more
strong definitely but the path of the State in getting this done is set with all

sorts of practical difficulties. 8

It must be honestly admitted that both needs and rights (claims)’ are an

indispensable component of the foundational value of justice, both of them

7 Jayal, Niraja Gopal. “The Gentle Leviathan: Welfare and the Indian State.” Social Scientist,
vol. 22, n0. 9/12, 1994, pp. 18-26. JSTOR, Available at: https://doi.org/10.2307/3517911, (Last
Visited at 12:11 pm on 3 May 2023).

8 O'Neill, Onora, Faces of Hunger, Allen and Unwin, London, 1988 cited in Jayal, Niraja
Gopal. “The Gentle Leviathan: Welfare and the Indian State.” Social Scientist, vol. 22, no. 9/12,
1994, pp. 18-26. JSTOR, Available at: https://doi.org/10.2307/3517911, (Last Visited at 12:15
pm on 4 May 2023).

 See Hothfield’s analysis of Rights-An Essential Approach to a Conceptual and Practical
Understanding of the Nature of Rights- Nikolai Lazarev, Available at:
https://classic.austlii.edu.au/au/journals/MurUEJL/2005/9.html, (Last Visited at 12:16 pm
on 4 May 2023).
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falling in the public sphere and wanting State response. However, there is a
striking dissimilarity between the enforceability of the two and all the needs
may not qualify to be converted into legally accruable and enforceable rights.
Additionally, in order to fulfil the needs of the citizens, the State may on moral
considerations practise something in the nature of ‘charity’; however, it might
be virtuous to reach out to the people in need and distress without there being

even a moral imperative to do that. 1°
I11. Constitutional Provisions in support of welfare notions

The Constitution of India imposes obligations on the State which are dual in
nature. Part III of the Constitution, by and large, imposes negative obligations
upon the State, meaning thereby that the State has to refrain'! from doing
certain things in its dealings with the populace (citizens as well as non-
citizens).!> On the other hand, Part IV of the Constitution of India imposes
positive obligations upon the State, meaning thereby that the State has to ensure
certain things in its dealings with the populace.!? However, there lies a variation

in the justiciability of the provisions running in both Parts of the Constitution

10 Supra n 5.

1 The Constitution of India, art. 18: “Abolition of titles. — (1) No title, not being a military or
academic distinction, shall be conferred by the State.

Art. 16. Equality of opportunity in matters of public employment. — (2) No citizen shall, on
grounds only of religion, race, caste, sex, descent, place of birth, residence or any of them, be
ineligible for, or discriminated against in respect of, any employment or office under the State.”
12 Some Articles in Part III of the Constitution of India appeal to citizens only like the
entitlement of Article 19; whereas some are applicable to persons, like the entitlement of Article
21.

13 The Constitution of India, art. 49: “Protection of monuments and places and objects of
national importance. —It shall be the obligation of the State to protect every monument or place
or object of artistic or historic interest, declared by or under law made by Parliament to be of
national importance, from spoliation, disfigurement, destruction, removal, disposal or export,
as the case may be.”

Art. 39. Certain principles of policy to be followed by the State. —The State shall, in particular,
direct its policy towards securing— (a) that the citizens, men and women equally, have the
right to an adequate means of livelihood.”
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of India; Part III strengthened by the auspices of Article 32'4 offering a
‘guarantee’ for the enforcement of provisions contained in that Part and Part
IV qualified by Article 373, making the entire part non enforceable in a court

of Law.

On a basic reading of the explicit provisions in Part III and Part IV of the
Constitution of India, it looks that the State is mandated to cater for the ‘welfare
oriented’ activities depending upon its priorities, purses, administrative
conveniences and allied features and that the Courts of Law will not interfere
in the domain reserved for the Government of the day to take an appropriate
call.’® This clearly makes us lean in the favour of the needs based approach and
not the rights based approach to be followed by the State in its dealings with
the populace. Speaking particularly, India does not recognise welfare as a
legally enforceable right as the Constitutional support and backing for it finds

mention in Part IV of the Constitution of India. !7

14 The Constitution of India, art. 32: “Remedies for enforcement of rights conferred by this
Part. — (1) The right to move the Supreme Court by appropriate proceedings for the
enforcement of the rights conferred by this Part is guaranteed.”

15 The Constitution of India, art. 37: “Application of the principles contained in this Part.
—The provisions contained in this Part shall not be enforceable by any court, but the principles
therein laid down are nevertheless fundamental in the governance of the country and it shall be
the duty of the State to apply these principles in making laws.”

16 One line of thought has been that India may not be actually called as a welfare state; it may
be instead termed as an ‘interventionist’ state. See Jayal, Niraja Gopal. “The Gentle Leviathan:
Welfare and the Indian State.” Social Scientist, vol. 22, no. 9/12, 1994, pp. 18-26. JSTOR,
Available at: https://doi.org/10.2307/3517911, (Last Visted at 12:25 pm on 3 May 2023). “The
Indian state may be more appropriately characterised as an interventionist rather than as a
welfare state. Interventionism can subsume a welfarist orientation, but being a vastly more
encompassing concept, suggests the legitimacy of state intervention for a variety of tasks, not
all of which need be justified in terms of welfare objectives. The primary purpose of
interventionism, and indeed its inspiring and guiding force, was developmentalist.”

17 Jayal, Niraja Gopal. “The Gentle Leviathan: Welfare and the Indian State.” Social Scientist,
vol. 22, n0. 9/12, 1994, pp. 18-26. JSTOR, Available at: https://doi.org/10.2307/3517911, (Last
Visited at 12:20 pm on 3 May 2023).
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The Constitution of India speaks through its Article 38 that “the State shall
strive to promote the welfare of the people and cater for social justice”!8. The
State is likewise mandated to justify its welfare credentials by directing its
policy(s) to ensure that that “childhood and youth are protected against
exploitation and against moral and material abandonment.”!® The State has
been enjoined with a duty to reach out to the masses within its economic means
“in cases of unemployment, old age, sickness and disablement, and in other

cases of undeserved want.”?0
IV. Idea behind Compassionate Appointments

The Government has conceived the idea of reaching out to the needy persons
in cases of untimely deaths or medical incapacitation of the sole bread earners
by devising suitable policies. The very objective?! of such a reach-out of the

government is that no family must face a financial crisis and come in a situation

18 The Constitution of India, art.38: “State to secure a social order for the promotion of welfare
of the people. —1 The State shall strive to promote the welfare of the people by securing and
protecting as effectively as it may a social order in which justice, social, economic and political,
shall inform all the institutions of the national life. 2 The State shall strive to minimise the
inequalities in income, and endeavour to eliminate inequalities in status, facilities and
opportunities, not only amongst individuals but also amongst groups of people residing in
different areas or engaged in different vocations.

19 The Constitution of India, art. 39(f): “Certain principles of policy to be followed by the
State.—The State shall, in particular, direct its policy towards securing— (a) that the citizens,
men and women equally, have the right to an adequate means of livelihood; (b) that the
ownership and control of the material resources of the community are so distributed as best to
subserve the common good; (c) that the operation of the economic system does not result in the
concentration of wealth and means of production to the common detriment; (d) that there is
equal pay for equal work for both men and women; (e) that the health and strength of workers,
men and women, and the tender age of children are not abused and that citizens are not forced
by economic necessity to enter avocations unsuited to their age or strength; (f) that children are
given opportunities and facilities to develop in a healthy manner and in conditions of freedom
and dignity and that childhood and youth are protected against exploitation and against moral
and material abandonment.”

20 The Constitution of India, art. 41: - “Right to work, to education and to public assistance in
certain cases.—The State shall, within the limits of its economic capacity and development,
make effective provision for securing the right to work, to education and to public assistance
in cases of unemployment, old age, sickness and disablement, and in other cases of undeserved
want.”
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of being destitute due to such an adverse situation. Additionally, the State tends
to create an impression that the family is not at the mercy of the State rather
some of their eligible family members can earn for the family in place of the
deceased employee to maintain the livelihood and dignity of the family. This
also leads to strengthening the confidence of the family as well as the ability to
swim across the adverse tide.??> The Courts have been of the view in matters of
compassionate appointment that in case of death of the bread earner of the
family, it is quite natural and obvious that the family, in lieu of the services
rendered by the employee, looks at the concerned department on compassionate
grounds for some favour and the Employer in the process of helping out the

employee must not project the assistance to be in the form of mercy. 23

The Hon’ble Supreme Court of India has once again brought about the
objective behind compassionate appointments in very legible expression in one

of its judgments. It has categorically stated that,

“The majesty of death is that it is a great leveller for, it makes no
distinction between the young and the old or the rich and the poor.
Death being as a consequence of birth at some point of time is inevitable

for every being. Thus, while death is certain, its timing is uncertain.

2l “The object of the Scheme is to grant appointment on compassionate grounds to a dependent
family member of a Government servant dying in harness or who is retired on medical grounds,
thereby leaving his family in penury and without any means of livelihood, to relieve the family
of the Government servant concerned from financial destitution and to help it get over the
emergency.” See SCHEME FOR COMPASSIONATE APPOINTMENT UNDER CENTRAL
GOVERNMENT dated 2nd Aug 2022, Avallable at:

ppomtment p_df (last visited at 12: 27 pm on 9 December 2024).
22 See Umesh Kumar Nagpal v. State of Haryana, 1994 (2) S.L cited in Arora, Trilok Nath.
“DYING IN HARNESS: LAW OF COMPASSIONATE APPOINTMENTS.” Journal of the
Indian Law Institute, vol. 38, no. 1, 1996, pp. 38-57. JSTOR, Available at:
http://www.jstor.org/stable/43951622, (Last Visited at 12:10 pm on 6 May 2023).
2 P. Jeram Sindhal v. G.S.R.TC., 1994 (3) S.L.R. 213 at 216.
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Further, a deceased employee does not always leave behind valuable
assets; he may at times leave behind poverty to be faced by the
immediate members of his family. Therefore, what should be done to
ensure that death of an individual does not mean economic death for his
family? The State’s obligation in this regard, confined to its employees
who die in harness, has given rise to schemes and rules providing for
compassionate appointment of an eligible member of his family as an
instance of providing immediate succour to such a family. Support for
such a provision has been derived from the provisions of Part IV of the
Constitution of India, i.e., Article 39 of the Directive Principles of State

Policy.” %4

Similarly, the apex court has held in Umesh Kumar Nagpal v. State of Haryana
that “the object of granting compassionate employment is to enable the family
of a deceased government employee to tide over the sudden crisis by providing
gainful employment to one of the dependants of the deceased who is eligible

for such employment.”?

In a similar vein, the apex court has analytically deliberated in Mumtaz Yunus
Mulani v. State of Maharashtra, that appointment on compassionate grounds
is not a source of recruitment, but a means to enable the family of the deceased

to get over a sudden financial crisis.?¢

24 The State of West Bengal v. Debabrata Tiwari & Ors. Etc. 2023 Live Law (SC) 175,
Available at: https:/www-livelaw-in.svkm.mapmyaccess.com/pdf upload/175-state-of-west-
bengal-v-debabrata-tiwari-3-mar-2023-462576.pdf, (Last Visited at 01:10 pm on 3 May 2023).
25 Umesh Kumar Nagpal v. State of Haryana, (1994) 4 SCC 138.

26 Mumtaz Yunus Mulani v. State of Maharashtra (2008) 11 SCC 384.
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It is, thus that the notions of ‘welfare’?’ are brought into action by the State
through suitable policies whenever the families of the employees face an
unexpected situation resulting from death or physical incapacitation of their

bread earners.
V. Concerns in awarding Compassionate Appointments

The employers, government and even private ones, have documented policies
to cater for the compassionate appointments to aggrieved persons/families.
Claims are filed by the wives, sons, daughters, even married daughters, brothers
and sisters of the deceased employee and are adjudged based on the policies of

the departments.
¢ Equality in matters of Public Employment

There are two broad concerns about the grant of compassionate appointments.
First, that it strikes at the root of a mandate on the State to ensure equality in
matters of public employment. Article 16 of the Constitution of India mandates
that “There shall be equality of opportunity for all citizens in matters relating
to employment or appointment to any office under the State and that no citizen
shall, on grounds only of religion, race, caste, sex, descent, place of birth,
residence or any of them, be ineligible for, or discriminated against in respect
of, any employment or office under the State.”?® It needs to be understood that
whenever such appointments are made, the ‘regular’ processes that ought to be
followed are bypassed to accommodate persons from aggrieved families and

this might be done with compromise on rigours of merit assessment.?’

27 See Radhika Thirumalai A. v. Hindustan Aeronautics Limited, 1995 (2) ALT 699: “in
consonance with the concept of Welfare State, in recent times, the employers both in private
and public sectors have evolved schemes providing for compassionate appointments to the
legal heirs and the dependents on account of the untimely death of an employee in harness.”
28 The Constitution of India, art. 16.
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For the sake of an illustration, the Scheme for Compassionate appointments in
the Registry 3%of the Supreme Court of India mentions that the “Compassionate
appointments are exempted from the requirements of ordinary/normal
recruitment procedure.”®! Likewise, it also states that “Hon’ble The Chief
Justice of India can relax educational qualifications/upper age limit or any other
requirement as prescribed in the relevant recruitment rules/guidelines/orders.
32

This might create issues in the contemplation of prospective incumbents to the
post/office/employment and particularly when the applicants take undue
advantage of the welfare policy of the State to get an appointment out of the

way even when they may not be requiring it, technically speaking.

* Abuse/Misuse/Non-Use of Discretion

Secondly, the departmental policies generally hover around several points as to
what posts may be offered under compassionate employment, what must be
the minimum eligibility, limitation on the time period to file application,
whether families of casual (not regularised) employees must be given the
benefit, so on and so forth. All of this confers a discretionary power on the
employers which might create some sort of irregularities in the grant or denial
of the compassionate benefits. But one thing 1is sure that

appointment/employment on compassionate grounds cannot be treated as a

29 Office Memorandum No. 14014/1/77-Estt. (D), Government of India, dated November 25,
1978. It provides that Secretaries or Joint Secretaries in the Ministries/Departments are
competent to appoint, in relaxation of the procedure of recruitment through the Staff Selection
Commission or Employment Exchange, but subject to the other requirements set out therein.
30 Also See Supreme Court’s scheme for Compassionate Appointment in the Registry of the
Supreme Court, 2006.

31 Para 7 A, Exemptions, Supreme Court’s scheme for Compassionate Appointment in the
Registry of the Supreme Court, 2006.

32 Para 7 B, Relaxations, Supreme Court’s scheme for Compassionate Appointment in the
Registry of the Supreme Court, 2006.
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vested right. The grant (or refusal) of it hinges on several material
considerations. The Supreme Court has time and again re-iterated that

“Compassionate appointment is not a vested right”.33
VI. Case Based Analysis

* Auditor General of India v G. Anantha Rajeshwar Rao** (Ground of

Descent)

In the instant case, the Apex court had to apply its mind as to if granting of
appointment to the son of the deceased employee amounts to violation of
Article16 (2) of the Constitution of India which prohibits employment on the
ground of descent. The High Court in the matter had held that the appointment
of son/daughter/near relative (widow) of the erstwhile employee of the
Government would be tantamount to appointment on descent and therefore is
violative of Article 16(2). The Supreme Court, allowing the appeal in part, laid
down that “the appointment on grounds of descent clearly violates Article
16(2) of the Constitution but if the appointments are confined to the
son/daughter or widow of the deceased government employee who died in
harness and who needs immediate appointment on grounds of immediate need
of assistance in the event of there being no other earning member in the family
to supplement the loss of income from the bread-winner to relieve the economic
distress of the members of the family, it is unexceptionable.”* The apex court
categorically laid down that in all other cases it cannot be a rule to take
advantage of the Memorandum to appoint the persons to these posts on the

ground of compassion alongside ruling that the appointment on compassionate

3 The State of West Bengal v. Debabrata Tiwari & Ors. Etc. Etc. 2023 Live Law (SC) 175,
Available at: https:/www-livelaw-in.svkm.mapmyaccess.com/pdf upload/175-state-of-west-
bengal-v-debabrata-tiwari-3-mar-2023-462576.pdf, (Last Visited at 01:11 pm on 3 May 2023).
341994 (1) SCC 192.

35 Ibid.
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grounds to a son, daughter or widow but also to a ‘near relative’ is vague or
undefined and cannot be put to use. This is how the variance between

appointment on grounds of descent and descent simpliciter was established.
* MCD v Shri Jai Singh’° (Other Earning Members in the Family)

In a matter dealing with claim of compassionate appointment in the Municipal
Corporation of Delhi, the applicant was denied appointment on compassionate
grounds on the death of his father since three of the four sons of the deceased
were employed, reflecting that the deceased died in harness or that his family
was left in a penurious condition. The Delhi High Court, on evidence adduced,
found that the three brothers were living separately and were employed in
class-IV jobs, having to fend for themselves and their families. The Court ruled
that the brothers cannot be said to have income sufficient to maintain their own
family and render financial assistance to the widow of the deceased employee

of the petitioner, thus ruling in favour of the applicant.

* Radhika Thirumalai A. v. Hindustan Aeronautics Limited’’(Lack of

Vacancy)

Since the respondent company refused to consider her candidature for eight
long years, the petitioner filed writ petition in this Court in the year 1991
seeking a writ of Mandamus to the respondent company to provide her any
suitable appointment under the scheme, claiming that the inaction is totally
arbitrary, illegal and violative of Article 14 of the Constitution. The employer,
on the other hand states that since it was running surplus on the labour, there
was imposed a ban on future recruitment due to which the application of the

petitioner could not be acted upon. The Andhra Pradesh High Court ordered

3 142 (2007) DLT 581.
37 1995 (2) ALT 699.
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the Company to consider the candidature of the petitioner for appointment on
compassionate ground to any suitable post in Class III or Class IV services if

she was found suitable and eligible.

* The Chairman, Odisha Gramya Bank v. Abdul Ahad®® (Vacancy un-
notified)

In the instant matter, the petitioner filed an application seeking compassionate
appointment upon the death of his father, 49, a driver in the Bank. The bank,
having had no vacancy existing at the time of receipt of the application, the
same was rejected. It was, however, soon after that a vacancy occurred but the
Bank did not consider his application as it had been already rejected. The High
Court directed the Bank to consider the application for compassionate
appointment as well as issued directions for the payment of compensation to

the petitioner. The direction was upheld in the writ appeal, as well.

* R. Jayamma v. Karnataka State Electricity Board, Bangalore®® (Claim of

married daughter)

In this matter, the claim for compassionate appointment from a married
daughter was rejected by the State Electricity Board since the rules*® mentioned
only unmarried daughters to be eligible. Upon inquiry, it was found out that
her husband had been mentally deranged, left the house and was not traceable
for the past eight or nine years. The Karnataka High Court found refusal by the

Electricity Board to be discriminatory and violative of Article 14; as well as of

38 2019 (H) ILR- Cut 477, Available at:
S i i ; (Last Visited at

01: 11 pm on 12 May 2023)
3 ILR 1992 KAR 3416.

40 "As per Mysore, Letter No. DCA/AAO/AG-8/18569 dated March 12, 1991, and Secretary,
K.E.B. Bangalore, Letter No. K.E.B./35/721/90-91. dated June 25, 1990, only the
widows/son/unmarried daughter/near relative of deceased Board employee who dies while in
service, are eligible for appointment on compassionate grounds in K.E.B."
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Article 15 which goes on to prohibit discrimination on the ground of sex. The

Court strongly ruled that

“This discrimination, in refusing compassionate appointment on the
only ground that the woman is married is violative of constitutional
guarantees. It is out of keeping with the trend of times when men and

women compete on equal terms in all areas.”

* Smt. Bhuvaneshwari V. Puranik v. State of Karnataka*' (Lack of interest

by son-rival interest by married daughter)

Here, too, the claim of a married daughter for compassionate appointment on
her father’s death in harness was rejected by the Karnataka Government based
on the Rules*? applicable to the civil servants. The rejection was made despite
the fact that the son of the deceased had shown his disinterest in the job, being
well placed in a private one as well as expression of a similar disinterest by the
widow of the deceased, citing deteriorating health. The application claim was
pressed with the fact that the widow of the deceased was then living with the
applicant married daughter. The Karnataka High Court, coming down heavily
on the State, declared the impugned rule to be illegal and violative of Article

14 and 15 of the Constitution of India.

* Ch. Dhanlaxmi v. Divisional Manager A.P.S.R.T.C. Vishakhapatnam*
(Elasticity in Required Qualifications)

This case centres around the application of the widow for appointment on
compassionate grounds at the murder of her husband, the sole bread earner by

one of the employees of the Corporation. The employee was survived by his

41 Date of Order-15% December 2020, WRIT PETITION No.17788/2018 (S — RES).

42 Rule 2(1)(a)(i), Rule 2(1)(b) and Rule 3(2)(i)(c) of the Karnataka Civil Services
(Appointment on Compassionate Grounds) Rules, 1996.

431994 (5) S.L.R. 128.
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two minor sons, dependant parents and widow. The Corporation did not
favourably respond to the application/representations of the widow and rather
offered monetary benefits in lieu of the job since the widow was only 8%
Standard pass which was not even making the eligibility criteria for clerk/typist.
The court relied on Sushma Gosain v Union of India**, categorically laying
down that “If there is no suitable post for appointment supernumerary post
should be created to accommodate the applicant.” The court held that in order
to achieve the goal of the scheme, in a given circumstance, the educational

qualification may well be exempted.
* BF Manaviv. MDSRTC 4 (Creation of Posts)

In this matter, the deceased employee had been working as a Traffic Controller
in K.S.R.T.C., at the time of occurrence of casualty. He had died on December
6, 1990, leaving behind him, his widow and four sons. The petitioner claims to
be the eldest son of deceased Fakir Appa Manvi and alleged that he has been
shouldering the responsibility of looking after his widowed mother and two
younger brothers that had fallen on his shoulders on the demise of his father Sri
Fakirappa Manvi. Regional Manager, K.S.R.T.C., Hubli Division, refused to
grant appointment to the petitioner for the reason that second son of the
deceased was in service though he had been appointed in the lifetime of the

father Fakir Appa Manvi on the basis of his selection on merits.

The High Court, allowing the petition, held that the employer had illegally
refused to render compassionate appointment to the applicant, having had
mis-constructed and mis-applied the scheme. Additionally, the Court

categorically ruled that the department can’t take an excuse of non-availability

41989 (9) SCC 468.
4 Ibid.
4 TLR 1994 KAR 2020.
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of posts against an application for compassionate appointments. Referring to
the Office Memorandum, the Court pointed out that posts commensurate with
the merits need to be provided and if necessary, supernumerary posts may also

be created.
* Prahallad Mohanty v. D.G.P, CRPF*' (Delay in Claim Filing)

In the current matter, Compassionate appointment was sought by the son of the
medically incapacitated and consequently off-loaded employee in the Central
Reserve Police Force after he became major incurring a delay of five years.
Application herein was rejected because of the delay of five long years, the
department finding solace in a Standing Order*® imposing time limit of up to
five years in processing compassionate appointments on medical invalidation
reasons. The Court, herein, ruled that if in the cases of compassionate
appointments upon death, applications are acceptable even beyond five years,
the standing order imposing a restriction of five years in disposing off the
applications on medical grounds violates Articles 144 and 21°° of the

Constitution of India.

* Sister replacing brother for compassionate appointment’’

472019 (IN) ILR - CUT- 563.

48 Clause VI (h)No.5 of 2001 issued by the CRPF: “request for compassionate appointment
where the death of the Government servant took place long back, say five years or so, may be
entertained, but however, in all other cases such as invalidation on medical ground etc. will not
be entertained after completion of five years from the date of retirement.”

4 The Constitution of India, art. 14: “The State shall not deny to any person equality before
the law or the equal protection of the laws within the territory of India.”

30 The Constitution of India, art. 21: “No person shall be deprived of his life or personal liberty
except according to procedure established by law.”

51 Rosy Sequeira, Sister replacing brother for compassionate appointment”, Times of India,
May 11, 2023, Available at:
http://timesofindia.indiatimes.com/articleshow/100143578.cms?utm_source=contentofinterest&u
tm_medium=text&utm_campaign=cppst, (last visited at 3:04 pm on 4 December, 2024).
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In the current matter, the petitioner’s father died in harness upon which her
brother applied for compassionate appointment. It was four years that the claim
of brother did not materialise and he had been placed at wait list position
throughout these years. The petitioner made an application to the employer
seeking to replace her brother’s name with hers with due consent of her brother
since he had already got a job, elsewhere and also because she was required to
look after her old mother. However, the same was declined by the department
citing a Government Resolution that permitted replacement only in instances
of death of the wait-listed candidate. The Bombay High Court directed the
department to substitute the name of the petitioner as pleaded, finding no reason

for the department to have disallowed the claim.

* Mukesh Kumar v. UOI (Claim of children of second wife)*?

In this matter, the issue under consideration was the entitlement or not of the
children born from the second marriage of the deceased, Hindu by religion for
compassionate appointment. There was challenged in this petition a denial by
the Railway Board to the aforementioned claim, placing reliance on a Circular
to the effect that appointment on compassionate grounds cannot be granted to
the children born out of a second marriage unless and until the marriage was
permitted by the Administration in the light of applicability of personal laws
and similar other factors. The State defended its action on the premise that the
State, in furtherance of its policy of discouraging bigamy, had restricted the
benefit of compassionate appointment to the family comprising and constituted
from the first wife only. The Court found that the very purpose of granting

compassionate appointments stands defeated by the Railway Board Circular

2. CIVIL APPEAL NO. OF /2022 ARISING OUT OF SLP(C) NO. 18571/2018 decided on
February 14, 2022.
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since, destitution may be faced by even the children born from the second
marriage of the deceased employee. The Court went on to rule that the State in
exercise of its rule making power cannot come up with a rule or a scheme that
runs contrary to the spirit of equality enshrined in Article 14 of the Constitution
of India by discriminating between one class of legitimate beneficiaries, the
legitimate children. The court categorically ruled that when the Hindu Marriage
Act, 1955, through its Section 163, regards a child born from a second marriage
during the subsistence of the earlier marriage to be legitimate, the State cannot

exclude such a child from deriving a benefit accruable from a policy.**
* Umesh Kumar Nagpal v. State of Haryana (Procedural Rigour)’’

The apex court has ruled categorically that as a matter of principle, all the
appointments to public services must precede with open invitation of
applications and merit. It has strongly mandated that “No other mode of
appointment nor any other consideration (in public services) is permissible.
Neither the Governments nor the public authorities are at liberty to follow any

other procedure or relax the qualifications laid down by the rules for the post.”®

The Supreme Court has, nonetheless, created a caveat in the issue to the effect
that in the best interests of justice and to attend to unseen contingencies, an

appropriate relaxation may be carved out in favour of the dependants of an

33 The Hindu Marriage Act, 1955- “Section 16. Legitimacy of children of void and voidable
marriages.--(1) Notwithstanding that a marriage is null and void under section 11, any child of
such marriage who would have been legitimate if the marriage had been valid, shall be
legitimate, whether such child is born before or after the commencement of the Marriage Laws
(Amendment) Act, 1976 (68 of 1976), and whether or not a decree of nullity is granted in
respect of that marriage under this Act and whether or not the marriage is held to be void
otherwise than on a petition under this Act.”

% Based on Union of India v. V.R. Tripathi, (2019) 14 SCC 646.

Also, See Namita Goldar and Anr. v. Union of India and Ors. (2010) 1 Cal. LJ 464.

35 [(1994) 4 SCC 138: 1994 SCC (L&S) 930:\ (1994) 27 ATC 537].

%6 (SCC pp. 139-40, para 2) WWW.LIVELAW.IN 36.
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employee dying in harness and leaving his family in penury and without any
means of livelithood. The Court has stated that in cases, wherein the situation is
such that unless the family receives some source of livelihood from the State
authorities, dignified survival would be an issue, a suitable provision in the
Rule book may be crafted to accommodate and absorb an eligible dependant
family member in some sort of gainful employment purely on humanitarian
grounds. The Court has further clarified that the very purpose of granting such
an employment is to handhold the family and facilitate it to tide over a sudden
hurricane. The room, thus created, is “not to give a member of such family a

post much less a post for post held by the deceased.”’
* Tinku v. Haryana®® (Limit of standing claim)

The Supreme Court of India came across yet a different situation wherein the
deceased employee* was survived by a minor son at the time of his death®. A
post was reserved®! for grant of employment to the appellant on the basis of his
application at the age of 7 years. However, upon his attaining the age of
majority eleven years down the line and upon pressing his claim for granting
him appointment then on compassionate grounds was rejected on the grounds
of the same being time barred. The rejection was challenged before the Punjab

and Haryana High Court wherein the respondents cited a change in the policy

w

7 (SCC pp. 139-40, para 2) WWW.LIVELAW.IN 36.

8 2024 INSC 867.

% Son of a deceased constable in Haryana Police.

0 The policy which dated 08.05.1995 was in force at that time which provided for ex-gratia
appointment confined to Class III and IV posts. The widow of Balwan Singh, the other police
constable, who died along with the father of the Appellant, was granted compassionate
appointment as a constable upon her application. The mother of the Appellant, being illiterate,
could not seek an appointment for herself and therefore applied for compassionate appointment
for her son.

61 A letter from the Director General of Police, Haryana dated 15.04.1998 was received by the
Superintendent of Police on 20.04.1998 directing the name of the Appellant, Tinku, son of
deceased Constable Jaiprakash, to be entered in the Minor's Register No. 47.

w
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of the year 1999 allowing maximum three years waiting period to minor
dependant-applicants from the date of the death of the employee. The appellant
sought the bar of promissory estoppel, which was rejected by the court, stating
that a mere direction to enter the applicant’s name in the minor’s register did
not constitute a promise.

The apex court while dealing with the issues has categorically stated that any
claim for compassionate appointment stands as an exception to the general
process of appointment which requires a proper advertisement and a settled
selection process in place. It has further laid down that compassionate
appointment cannot be pressed as a vested right inherent in an applicant as well
as the fact that the right can’t be seen as a condition of service of an employee
who dies in harness. The Court has emphasised that the claim of compassionate
appointment can’t be disposed of without any kind of scrutiny or some
appropriate selection process and that the same has to be done subject to the
claimant fulfilling the requirements as laid down in the policy, instructions, or
rules for such a compassionate appointment. Speaking on the rationale behind
the State’s policy, the court has stated that the same is to “help a family come
out of a sudden pecuniary financial destitution, to help it get out of the emerging
urgent situation where the sole bread earner has expired, leaving them helpless
and maybe penniless.” The court, thus, approved the idea of a ceiling of three
years as contained in the policy of 1999 and found the waiting period of eleven

years to be unjustified.

It is humbly submitted that the apex court has been quite sound in its reasoning
and conclusion to not elevate the nature of compassionate appointment to that
of a vested right. It is admittedly correct that the deceased’s family must have
emerged out of the sudden turmoil by the death of the sole bread earner in the

long period of eleven years and granting an employment after such a long delay

https://amity.edu/als/alr/Achives.aspx 64



ISSN 2249-2232 UGC Approved Journal (Previously No. 41080)

frustrates the sole purpose of compassionate appointments. The State cannot
and must not violate the sanctity of appointments keeping itself within the

Constitutional framework.

* Tinku v. Haryana® (Ex Gratia payment versus compassionate

appointment)

The Supreme Court ordered in the above-mentioned case the entitlement of a
lump sum ex gratia payment to the widow of the deceased employee who died
in harness. This was ordered by the court after denying the claim of

compassionate appointment because of a gap of eleven years from the death.

It is humbly submitted that the apex court proceeded with a very balanced
approach in passing the above order maintaining the sanctity of the welfare
notions of the State as well as maintaining the sanctity of public employments
to be carried out by the State. The said gesture upholds and sustains the trust of
the common man in the State in times of crisis and adversity as well as
maintains a fair process in the field of public employments, not depriving any
person of his legitimate entitlement to seek employment on merit and through

a defined process.
* WRB v. Debabrata Tiwari®® (Delay and laches)

The Supreme Court of India has addressed the impact of inordinate delay in the
disposal of claims for compassionate appointments in the case of State of West
Bengal v Debabrata Tiwari. The court has categorically ruled that in cases

where prolonged delay of several years has been caused in the disposal of the

2 2024 INSC 867.

03 CIVIL APPEAL NOS. 8842-8855 OF 2022, Available at:
https://www.livelaw.in/pdf upload/2036620203150142530judgement03-mar-2023-
462500.pdf, ( Last visited at 4:00 pm on 6th December 2024).
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applications for the grant of compassionate appointment, either, on the part of
the applicant or that of the department, since the element of immediacy is lost,
no entitlement of compassionate appointment must be awarded. The Court,
explaining the logic of action®, has laid down that in cases of prolonged delay,
the bereaved family must have had sustained itself financially by one or the
other means and that processing of the claim of compassionate appointment in
such a scenario would tantamount to treat the policy as an inherited right based

on a line of succession.
VII. Road ahead

The Indian State as a welfare state must be appreciated for its compassionate
inclination towards the citizens in a situation of undeserved want. The said
inclination of the State when it comes to granting employment in public
services is likely to raise objections because of the Constitutional mandate®® of
reflecting equality of opportunities in matters of public employment and
particularly with reference to Article 16(2)% of the Constitution of India which
creates an embargo on any sort of appointment to be made on the grounds of
descent. However, as has been laid down by the Supreme Court of India in quite

clear terms in Kesavananda Bharati v. State of Kerala®’ that Part III and Part

64 “Entertaining a claim which was made in 2005-2006, in the year 2023, would be of no avail,
because admittedly, the Respondents-Writ Petitioners have been able to eke out a living even
though they did not successfully get appointed to the services of the Municipality on
compassionate grounds. Hence, we think that this is therefore not fit cases to direct that the
claim of the Respondents-Writ Petitioners for appointments on compassionate grounds, be
considered or entertained.” See CIVIL APPEAL NOS. 8842-8855 OF 2022
https://www.livelaw.in/pdf upload/2036620203150142530judgement03-mar-2023-
462500.pdf, (Last visited at 3:00 pm on 9 December 2024).

5 The Constitution of India, art. 16(1): “There shall be equality of opportunity for all citizens
in matters relating to employment or appointment to any office under the State.”

% The Constitution of India, art. 16(2): “No citizen shall, on grounds only of religion, race,
caste, sex, descent, place of birth, residence or any of them, be ineligible for, or discriminated
against in respect of, any employment or office under the State.”

67 AIR 1973 SC 1461.
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IV of the Constitution speaking about Fundamental Rights and Directive
Principles of State Policy act as supplementary and complimentary to each
other in the establishment of a welfare state governed by the Rule of Law, there
remains no antithesis between the mandate of Articles 14 and 16 on one hand
and Articles 38%® and 41% on the other hand speaking about the State’s role in
promoting the welfare of people. The State may move outside the strict rigours
of Articles 14 and 16 in cases warranting a compassionate approach on the basis
of a guided policy. The policy(s) are already in place at the central and state
levels as well as at the level of departments to do justice to the populace, by
and large. The State has been absolutely in the right spirit while imposing
reasonable riders on the grant of compassionate employments. The
employments cannot be made to all the levels of posts.”® Likewise, the State
may allow certain relaxations, for example that in terms of age requirements,’!

or educational requirements’? ; it may also allow some leeway in terms of

% The Constitution of India, art.38(1): “The State shall strive to promote the welfare of the
people by securing and protecting as effectively as it may a social order in which justice, social,
economic and political, shall inform all the institutions of the national life.”

% The Constitution of India, art.41: “The State shall, within the limits of its economic capacity
and development, make effective provision for securing the right to work to education and to
public assistance in cases of unemployment, old age, sickness and disablement, and in other
cases of undeserved want.”

70 See Point 5, Information document on compassionate appointment issued by the Government
of India Ministry of Personnel, Public Grievances & Pensions (Department of Personnel &
Training) dated 02.08.2022.

71 Upper age limit could be relaxed wherever found to be necessary. The lower age limit
should, however, in no case be relaxed below 18 years of age. See Point 7B. Information
document on compassionate appointment issued by the Government of India Ministry of
Personnel, Public Grievances & Pensions (Department of Personnel & Training) dated
02.08.2022.

2 In case of appointment of a widow not fulfilling the requirement of educational qualification,
against the post of MULTI TASKING STAFF, she will be placed in minimum of Pay Level
1(Rs. 18,000-56,900) directly without insisting on fulfilment of educational qualification
norms, provided the appointing authority is satisfied that the duties of the post against which
she is being appointed can be performed with help of some on job training. This dispensation
is to be allowed for appointment on compassionate ground against the post of MULTI
TASKING STAFF only. See Point 7B.
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processes to be followed in the employment. 7> The authorities are expected to
use their discretionary powers in all fairness so as not to disturb the fine balance
between eligibility and merit on one hand and the unwarranted situation of the
claimants. Likewise, it also needs to be received by the common man as an
inherent duty’® to first explore self-dependence before leaning on the state
shoulders to cope up with the financial crisis, they might have been engulfed,
in because of the untimely demise of their bread earner. The claimants must be
self-analytical and introspective to understand that getting appointed in place
of their parents or others as per the case should not be treated as a matter of
right but only a concession from the State and that too on the fulfilment of
certain essential criteria and conditions, the primary one being their state of
being financially destitute. The Supreme Court of India speaking on the sanctity
of Fundamental duties enshrined under Part IVA of the Constitution of India in
AIIMS Students Union v. AIIMS” has rightly laid down that “any reservation
in favour of one, to the extent of reservation, is an inroad in the right of others
to work and to learn.” It has gone on to suggest that “any reservation, apart
from being sustainable on the Constitutional anvil, must also be reasonable to
be permissible...... It has likewise cautioned that reservation unless protected
by the Constitution, is subversion of fraternity, unity and integrity and dignity
of the individual”. The claimants of compassionate appointments must live the
spirit of the apex court’s observation, as such. They must not press an

unreasonable demand for a compassionate appointment at the hands of the State

73 Compassionate appointments are exempted from observance of the following requirements:
- (a) Recruitment procedure i.e. without the agency of the Staff Selection Commission or the
Employment Exchange. (b) Clearance from the Surplus Cell of the Department of Personnel
and Training/Directorate General of Employment and Training. (c) The ban orders on filling
up of posts issued by the Ministry of Finance (Department of Expenditure). See Point 7A.

74 Fundamental Duties under the Constitution of India. See Article 51A (h) “It shall be the
duty of every citizen to develop the scientific temper, humanism and the spirit of inquiry and
reform.”

5 AIR 2001 SC 3262.
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authorities unless and until there is no other way to sustain themselves,
financially; they have to be, themselves, thoughtful of the impact of such an

appointment on someone else’s legitimate eligibility of getting appointed.

It shall not be an exaggeration to humbly suggest that such action of the State,
in reaching out to the family of the persons dying in harness, is to be imitated
by the non-State actors as well depending upon their budgetary permissions to
sustain social security of the employees working there. This is how the
Constitutional goal of welfare of India’s people shall be achievable by living
the spirit of parens patriae. © The Supreme Court of India has laid down in
Charan  Lal Sahu v. Union of India’ that “Conceptually,
the parens patriae theory is the obligation of the State to protect and take into
custody the rights and the privileges of its citizens for discharging its
obligations. Our Constitution makes it imperative for the State to secure to all
its citizens the rights guaranteed by the Constitution and where the citizens are
not in a position to assert and secure their rights, the State must come into
picture and protect and fight for the rights of the citizens. The Preamble to the
Constitution, read with the Directive Principles, articles 38, 39 and 39A enjoins

the State to take up these responsibilities.”’?

76 Historically, it has referred to the king as father and protector of his people. See George B.
Curtis, The Checkered Career of Parens Patriae: The State as Parent or Tyrant? 25 DePaul L.
Rev. 895 (1976) Available at: https:/via.library.depaul.edu/law-review/vol25/iss4/5, (last
visited at 02:30 pm on 11th December, 2024).

77 AIR 1990 SC 1480.

See Gaurav Kumar Bansal v UOI AIR 2015 SC 2062 to the same effect,

Also See Common Cause (A Regd. Society) v. Union of India AIR 2018 SC 1665,

Also See Tejaswini Gaud v Shekhar Jagdish Prasad Tewari AIR 2019 SC 2318.

8 AIR 1990 SC 1480 para 35.
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CONSUMER PROTECTION AND PRODUCT LIABILITY IN INDIA AND
FINLAND: ISSUES AND CHALLENGES

Pradeep Kumar

Abstract
Product liability law ensures that producers and sellers are held accountable

for harm caused by defective goods, thereby safeguarding consumers. India and
Finland both maintain such regimes, though their legal structures differ. In
India, the Consumer Protection Act 2019 introduced a dedicated chapter
(Sections 82-87) that allows consumers to claim compensation not only for
defective goods but also for deficient services. Responsibility is broadly defined
to include manufacturers, traders, service providers, and advertisers. Finland’s
system is governed by the Product Liability Act 1990, which implements EU
Directive 85/374/EEC. It adopts a strict no-fault standard, meaning liability
arises once a defect and resulting harm are proven, without requiring proof of
negligence. While Finland’s approach reflects the European model, India
extends liability to cover services and misleading advertisements. This paper
compares the two systems, examining rights, remedies, and challenges, and
evaluates their effectiveness in protecting consumers while suggesting areas for

reform.

Keywords: Product, Product Liability, Consumer, Manufacturer, Seller, Service

Provider.

1. Introduction

In India, the product liability is a new provision by the CP Act 2019 under

which a manufacturer, a service provider and a seller must compensate if the

goods or services cause injury or harm to the consumer in the event that the

goods or services turn out to be defective or shoddy. Before the CP Act 2019,

" Assistant Professor at the Faculty of Law, Banaras Hindu University, Varanasi, Uttar
Pradesh, India, and is currently a Visiting Researcher under the Global Experience Faculty

Programme (GEFP) at the Faculty of Law, University of Turku, Finland.
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product liability was comparatively governed by principles of the Law of
Torts, the Indian Contract Act 1872, the Sale of Goods Act 1930, the Drugs
and Magic Remedies (Objectionable Advertisement) Act 1954, the Consumer

Protection Act 1986 and the principle outlined in Donoghue v. Stevenson'.

The Finnish Product Liability Act 1990? was enacted to implement the EU
Product Liability Directive (85/374/EEC), which harmonised product liability
rules across member States. This legislation forms the backbone of product
liability law in Finland and reflects the European commitment to ensuring a
uniform level of consumer protection.> The 1990 Act establishes a system of
strict (no-fault) liability, meaning that manufacturers and other responsible
parties can be held liable for harm caused by a defective product regardless of
negligence. What matters is not the producer’s conduct, but the existence of a
causal link between the product’s defect and the damage suffered, with the

aim of protecting consumers’ interests.

II. Statement of Problem
Global markets, online shopping and more sophisticated products have
increased risks to the consumer. Both India and Finland have implemented
detailed frameworks, India with the Consumer Protection Act 2019, and
Finland with the Product Liability Act 1990, both of which correspond to the
EU law. Nevertheless, there are still feasible challenges despite these

measures. In India, the systemic barriers tend to undermine statutory remedies

1'71932] UKHL 100, a landmark Court decision in Scots delict law and English tort law by
the House of Lords. Lord Atkin handed down a judgment that the manufacturers have a legal
duty of care to the ultimate consumers of their products if it is not possible for defects to be
identified before the goods are received.

2 Act no. 694 of 1990.

3 Adopted in July 1985, the Council Directive 85/374/EEC on the approximation of the laws,
regulations and administrative provisions of the Member States concerning liability for
defective products introduced a harmonised strict liability regime across the then-European
Communities.
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by delaying the processes, uneven execution of the orders, ignorance, and
poor access to forums. Consumer compensation is further retarded or watered
down by lack of technical expertise and resistance of the business. Finland
has a stronger framework that is expensive to implement. The principle of
loser pays puts financial risks to the litigants that lose, deterring claims.
Defects must be proven through expensive technical evidence and
compensation is limited to personal injury and even personal property only
and not to general losses. Accordingly, both systems expose a difference
between the rights and the actualisation of the law. It is important to reduce
the costs, waiting time, and documentation challenges to make sure that the

contemporary digitalised marketplace offers significant consumer protection.

II1. The Object of The Consumer Protection and Product Liability
The main objective of consumer protection and product liability legislation is
to offer consumers effective remedies to their harms in case of defective
products or lack of services at the hands of the producer, seller or service
provider, and the point of responsibility is not crucial. In India, the Consumer
Protection Act, 2019, puts the weaker party in a stronger position by ensuring
the rights of the parties, establishing the consumer dispute redressal
commission and imposing strict liability on manufacturers and sellers.
Finland, Consumer Protection Act, 1978 was in accordance with the EU
guidelines, and it aims to bring fairness, transparency, safety of products, as
well as high standards of regulatory control. The ultimate intention of both

frameworks is to make sure that consumers' and the market's trust is secured.

IV. Hypothesis
e The strength of consumer protection and product liability regimes is

conditioned by the availability of enforcement as well as legal framework;
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the insurer-based and institutional redresses used in Finland offer better
consumer protection than the litigation-based framework used in India.

e The issue of globalisation and the emergence of digital products are
similar in India and Finland, where finding manufacturers, sellers or
service providers are generally problematic, meaning that more
enforcement of cross-border and liability regulation should be made in

both areas.

V. Research Methodology
This study adopts a systematic approach to examine Consumer Protection and
Product Liability in India and Finland, with particular focus on their issues
and challenges. The methodology is grounded in the analysis of legal
mechanisms and frameworks, relying primarily on secondary data. The
primary focus is on two key statutes: the Consumer Protection Act 2019 of
India, and the Finnish Product Liability Act 1990. Secondary data has been
collected from the University of Turku’s online library resources, including

books, academic journals, case law, and other reliable online sources.

VI. Important Definitions
“Product” means any article or goods or substance or raw material or any
extended cycle of such product, which may be in gaseous, liquid, or solid-
state possessing intrinsic value which is capable of delivery either as wholly
assembled or as a component part and is produced for introduction to trade or
commerce, but does not include human tissues, blood, blood products and

organs.*

4 The Consumer Protection Act, 2019, s. 2 (33)
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Part I of the U.K. Consumer Protection Act 1987 defines a product to include
goods, electricity, and items used as raw materials, components, or in any
other form within another product. The scope of this definition has also been
interpreted to cover human blood. This was clarified in the landmark case 4
and Others v. National Blood Authority and Another’, where the Queen’s
Bench Division held that consumers are entitled to expect that blood supplied
to them is safe. Since the blood in question was contaminated, it was deemed
defective, and the statutory defence under Section 4(1)(e) was held to be

inapplicable to the circumstances.

According to the Finnish Product Liability Act 1990 a product is deemed
defective when it fails to provide the level of safety that the public is entitled
to expect. This assessment considers factors such as the circumstances of the
product’s marketing, its reasonably foreseeable use, the adequacy of
instructions and warnings, and the point in time when the product was placed

on the market.®

The Act covers personal injury including death and bodily harm and damage
to consumer property. However, its scope is limited:
e Excluded are damage to the defective product itself and losses
affecting property used mainly for business or public purposes.
e Included is damage to property primarily intended for private, non-
commercial use.
In terms of definition, the Act specifies that a “product” means all movable

property, as well as electricity. It also extends to movables or materials

5[2001] 3 All ER 289.

6 Available on Product Liability Act (Tuotevastuulaki 694/1990, as amended)
finlex.fifinlex.fi (Unofficial English translation via Finlex) last visited at 10:54 pm on 24
August 2025.
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incorporated into other goods or into real property. Thus, a defective
component built into a house or machine may still trigger liability.

Conversely, land, buildings, and real estate as such are excluded.’

One limitation of the 1990 Act, however, is that intangible digital items such
as software and data are not explicitly recognised as “products.” This
omission has become increasingly significant in the modern digital economy
and is now addressed in forthcoming reforms under the revised EU Product

Liability Directive.

“Product Liability” means the responsibility of a product manufacturer or
product seller, of any product or service, to compensate for any harm caused
to a consumer by such defective product manufactured or sold or by a
deficiency in services relating thereto.® Product liability means the legal
liability of manufacturers and sellers when consumers are harmed due to
defective products. Product liability laws will govern these types of cases and
will determine if manufacturers, designers, or sellers should be held

accountable and forced to pay damages for injury and losses.

A product liability action refers to a complaint filed before the District, State,
or National Consumer Commission seeking compensation for harm resulting
from a defective product. A product manufacturer is broadly understood as
any person who:

1. Produces a product or any of its components:

2. Assembles products or parts made by others;

3. Affixes their own mark, brand, or identity on a product manufactured

by someone else;

7 The Product Liability Act, 1990, s. 1 (2)
8 The Consumer Protection Act, 2019, s. 2 (34)
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4. Engages in making, selling, distributing, leasing, installing, packaging,
labeling, marketing, repairing, maintaining, or otherwise placing a
product for commercial use;

5. Designs, constructs, fabricates, or re-manufactures a product before it
reaches the market; or

6. Acts as a seller but is also directly involved in the manufacturing of
that product.

A product seller is defined as any person who, in the course of business,
imports, sells, distributes, leases, installs, packages, labels, markets, repairs,
maintains, or otherwise places a product into the commercial stream. This
definition also covers manufacturers who sell products directly and service
providers. However, certain categories are excluded, such as:

o Sellers of immovable property, except those engaged in housing

construction or sale;

e Providers of professional services where the product is only incidental
to the service (for example, where expertise or skill is the essence of
the transaction);

o Persons acting solely in a financial capacity, those not engaged in the
chain of distribution (manufacturer, wholesaler, retailer, direct seller,
or online service provider), and lessors of products who have no
reasonable opportunity to inspect or control the product.

A product service provider is simply one who renders services in relation to a
product. The overall purpose of these provisions is to ensure that consumers
have the right to initiate a claim for compensation where harm is caused by a
defective product, whether manufactured, sold, or serviced by any of the
parties mentioned above. The chapter applies to all such claims brought under

the framework of product liability.
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VII. Product Liability in India
Under Indian law, a consumer can initiate a product liability claim against a
manufacturer, service provider, or seller if harm arises from a defective
product. The nature of liability depends on the role of the party and the type

of defect involved.

(1). Liability of Manufacturers

A manufacturer may be held liable if a product contains a manufacturing
defect, suffers from design flaws, deviates from established specifications,
fails to comply with express warranties, or lacks adequate instructions and
warnings for safe use. Significantly, such liability can arise even when the
manufacturer is able to demonstrate that there was no negligence or

fraudulent intent in making representations about the product.

(2). Liability of Service Providers

Service providers may also be held liable when the service they render is
defective, deficient, or falls short of the standards required by law or
contractual obligations. Liability may further arise where harm is caused due
to negligence, omission, or the deliberate withholding of relevant information.
In addition, a service provider may be responsible if adequate instructions or
warnings necessary to prevent harm are not issued, or if the service fails to

conform to the terms of express warranties or contractual commitments.

(3). Liability of Sellers

Even if a seller is not directly involved in the process of manufacturing,
liability may still arise in certain circumstances. A seller may be held
responsible where they exercise substantial control over the design, testing, or

packaging of a product, or where they alter or modify it in a manner that
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contributes to the harm caused. Similarly, liability can attach if the seller
issues independent warranties that the product fails to fulfill, if the identity or
presence of the manufacturer is unknown or beyond the jurisdiction of Indian
law, or if the seller neglects reasonable care in assembling, inspecting, or
maintaining the product. Furthermore, a seller may also be liable if they fail to
convey the manufacturer’s instructions or warnings regarding safe usage to

the consumer.

(4). Exceptions to Liability

The law also sets out specific circumstances in which liability for defective
products cannot be imposed. For instance, where a product has been misused
or altered at the time of the harm such as adapting a generator for use in an
unsafe vehicle the seller will not be held responsible. Similarly, in claims
based on failure to warn, a manufacturer may escape liability if sufficient
warnings or instructions were provided to an employer in workplace settings,
if the product was sold as a component with appropriate directions but the
harm resulted from its use in the final product, or if the product was intended
exclusively for use by qualified experts who had already been given adequate
guidance. In addition, no liability arises where the consumer, while using the
product, was under the influence of alcohol or non-prescribed drugs. Finally,
manufacturers are not expected to provide warnings about dangers that are

obvious, well known, or reasonably foreseeable to the average user.

VIII. Product Liability in Finland
The Finnish Product Liability Act 1990 confirms that the main responsibility
of indemnifying against the damage caused by flawed production belongs to
the manufacturer, but the whole supply chain can be held accountable.

Importers that bring products into the European Economic Area are
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considered producers, and companies that resell goods under their names or
brands are also liable. In case of failure to use the original producer or
importer, the distributors or retailers are liable unless they avail the
information of the guilty party promptly. This system allows consumers to
always have avenues of always make claims against at least one recognisable
entity in either Finland or the EU. One who has suffered personal injury or
damage to personal property as a result of a defective product could bring an
action to the District Court, and in certain instances, to the Court of Appeal
and, in very rare instances, to the Supreme Court. In minor contractual
disputes involving repairs, replacements, or refunds, the Consumer Disputes
Board provides a different mechanism, but severe product liability cases have

to be addressed in court®.

In Section 5 of the Act, th