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Judicial Review of Administrative
Action in India

Dr. Rajan Varghese*

INTRODUCTION

Exercise of discretion is inevitable in modern administrafion. The administrative
anthoritics are conferred with wide discretionary powers by the Legislature.
However, in exercising these powers there are possiblities of misnse and this
would lead to abuse of powers. Dicey’ was of the view that wide discretionary
powers were incompatible with the rule of law. However, suhsequently Dicey
realized the needs of the administration and modified this stand. Now in spite of
the inherent defects like the possibility of abuse or misuse, one cannot say that
discretion is undesirable in administration.

Discretion is a process of choosing from amongst alternatives without reference
to any predetenmined criteria. In thes regard, understandmyg discretion is
essential for further exammation of the issne of judicial review. A definition of
the term, whieh most appropriately explains the characteristics of discretion is
given by Freund. According to him, it is a process with which an administrative
authority reaches a conclusion or decision "in part ai least, upon the basis of
consideration not entirely susceptible of proof or disproof”. “Hence, it may be
seen that here the decision is reached by the authority concemed not only on the
basis of the evidence, but also in accordance with otber considerations of the
administration such as policy, expediency, logic and the like. According to Judge
Smith, this discretion may be divided into two categories - 'decision of will' and
‘decision of logic', lighlighting the basic characteristics of administrative
action’. The doctrine, 'decision of will' carries at least a mild implication that
when an agency has to make a choice from among =z wide range of
alternative options, itoughtto be free to ignore ‘legalistic' or judicial’ modes
of thomght. However, be mentions of an "inevitable overlap’ between the realms
of 'will and 'logic’. Hence, it is doubtful, to what extent these olassifications are
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would over-throw the "Wednesbury test'”. However, the judicial approach
appears to have remamed steady and 15 towards retaining both the tests though
with different fields of application.

A judicial senutiny of the two concepts in the English legal system would reveal
the hesitation of the Courts to reject Wednesbuwry and accept proporiionalitv asa
final test. However, what is the approach of the Indian judiciary in this regard?
An atterapt is being made in this paper to examine the dicial approach in India
m this regard.

JUDICIALREVIEWAND THE PROFORTIONALITY TEST

Propertionality’ is a principle where the Courts are concerned with the
exarmination of the process, method or manner in which the decision-maker has
ordered his priorities, and how the authority has reached a conclusion or
decision. The very essence of admimstrative decision-making consists of the
attribution of relative importance to the factors and considerations made by the
autherity concerned in a given case. The doctrine of proportionality focuses at
the true nature of exercise of the elaboration of a rule of permissible priorities.
According to Prof. de Smith, ‘proportionality’ involves a *balancing test’ and a
"necessity test'. The former permits scrutiny of excessive and onerous penalties
or wfringement of rights or interests and a manifest imbalance of relevant
comsiderations. The latter, viz., the 'necessity test' requircs infrinpement of
hurnarn rights to the least restrictive alternative” .

ADMINISTRATIVE ACTIONAND JUDICIALREVIEW ININDIA

In India, judictal review of administrative discretion has been a subject of uch
discussion. In the inittal days of exercise of judicial review, the focal point was
abuse of discretion, including arbitrariness. The Supreme Court of India has
unequivocally laid down the judicial policy regarding administrative discretion
m the following words:

"The absence of arbitrary power is the first essential of the rule
of law upan which our whole constitutional system is bused. Ina
sysiem governed hy rule of law, discretion, when conferved upon

10. LWR Wade and CF Forsyth, Administrative Law, (%th Edition} {2004}, pp. 371- 372 with
the caption "Goodbye o Wednesbury” wrote:
The Redneshury doctrine is now in ferminal declive huf the coup de grace hue
noit yet fallen, despite calls for it from very kigh authorities gnd opined that in
seme jurisdictions the doctrine of unreasonableness is ghving way to doctrine of
proportionality.
11, The general appreach is that in cases of violations of human ripghts the test that is considercd
apprapriate 15 Proporiienality’ and in other cases, "Wednesbury unreasonableness',
Sce, 5. A de Smith, Judicial Review of Adminisirative Action, Sweet & Maxwell, London,
1995, pp. 601-605,






proportionality. The sum and substance and the cssence of judicial review is that
Courts cannot interfere as appellate authorities, overriding the decisions of such
authorities. It can only look into the decision as a reviewing jndicial authority,
concemed with an examination of whether the order of an admmstrative
authonty under review has contravened the law or acted in excess of its powers.
In this regard, it is pertinent to note the observation of the Supreme Court in
Bhagat Ram v. State of Himachal Pradesh”

"Let us make it abundantly ciear that we are not sitting in appeal
aver the findings of the Inquiry Officer In a petition under
Articie 226, the High Court does not function as o cowrt of
appeal over the findings of disciplinary asthority. But where the
Jinding is utterly perverse, the court van always interfere with
the same.”

Further, Lord Greene, who spoke for the Court in Wednesbuny case,”
enunciated the "principles of reasonableness™ in case of judicial review. The
{’ourts in India have been following this ‘prineiplc of reasonableness' in various
decisions. Subsequent to the Wedneshury case the English Courts have brought
m the primciple of 'propertionality’ in judicial review, However, much before the
English Courts have applied the principle of proportionality in the CCSU ease,”
the Indian Courts applied the doctrine in scrutinizing administrative actions. The
prnciple of proportionality comes in when an authority takes a decision which
may not have an appropriate nexus to the object for which the action was
imtiated. For instance, in 7find Construction and Enginecring Co. Ltd. v. Their
Workmen,” Chief Justice Gajendragadkar and Justice Hidayatullab opined that,
"the punishment imposcd was one which no reasonable employer would have
imposed in like cireumstances unless it served some other purpose".”
Subsequently, the term 'reasonablencss' was explained hy the Supreme Court in
Ganahvutham™ thus:

17. AfR 198350454 para ID,

15, [1947]11KB223.

19, 198340 574,

20, AR 1965 50917, 1965 SCR (2) 85. In this case, according to the practice of the appellant
cempany 14 days in cach year (including the 1™ of January) were holidays and whenevera
boliday fell on a Sumday the following day was made a holiday. The first day of January
1961, beiny a Sunday, the |1 permancyt workmen did net attend work on the 2™ January
‘treating it as holiday’, aithough they had been told that owing tc pressure of work 2* January
was to be 2 working day and a holiday in lien would be given on another day. The workmen
who abstained on January 2 were dismisscd trom service by the employer. The Tndusixal
Tribunal st axide the action.

21, Fd,p 89 (SCR).

22 Union of fadia v. G, Ganekystham, AIR 1997 5 3387, para 11, per Tustice M. Jaganaadha
Bac.






rehief’ to the aggrieved workmen in case of disproportionate punishments. This
amendment was in the light of the Interational Labour Organization's
recommendation” concerning termination of employment at the initiative of the
employer, which recommendead that a worker aggricved by the termination of his
emnpioyment should be entitled to appeal against the termination to a neutral
body™ and that theneutral body concerned shonld be empowered to examine the
reasons given in the termination of employment and the other circumstances
relating to the case and to render a decision on the justification of the
termmation. The 1.0 further recommended that the neutral body should be
empowered, i it {inds that the termination of employment was unjustified, to
order that the worker concemed, unless reinstated with unpaid wages, should he
paid sdequate compensation or afforded some other relief. However, it may he
rememhbered that this power to award an altcrnate punishment by the
adjudicating authority is limited to disputes in employmenit law.

In the matter ot judicial review of administrative action, the Courts are not
authorized to step into the shoes of the administrative anthority and rewrite the
deeision. It is undisputed that the dectsion of the administrative authority could
be one of many choices open to it. It is for that authority to decide upon the choice
and not for the Court (o substitute its view in this regard, "

B¢ also, there were a number of’ decisions where disciplinary actions taken by
College or Umiversity authorities were questioned or bronght hefore the Courts
m fndia. The view adopted by the Courts in this regard that the relationship of the
Head of an educational Institution and the student is that of a parcnt and child,
and a punishment imposcd on the student should not be retributive in nature or
should not be meant to give vent 1o a feeling of wrath™ . In dkshay Choudhary v,
University of Dethi” the Delhi Uligh Court eonsidered the matter of disciplinary

National Tribunals to sive appropriate reficf in case of discharge or dismissal of workmen -
Where an industrial dispute relating to the discharge or dismissal of s wotkman has been
ceferred to a Labour Court, Tribunal or Mational Tribunal for adjudication and, in the course
ofthe adjodication proceedings, the Labour Court, Tribunal or National Tribunal, as the case
may be, is satisficd that the order of discharpe or disnaissal was oot justificd, it may, by its
award, set asidethe order of discharme or dismissal and direct reinstatement of he workman
on such lerms and conditions, i any, as il thinks fit, or give such other relief to the wodiman
including the award of any lesser punishment in liew of discharge or dismissal as the
circumstanees of the case may require: Provided that in any proceeding under this section
the Labour Court, Tribunal or MNational Tritunal, a5 the case may be, shall rely only on the
orlerials on record and shall not take any fresh evidence in relation to the matter,

28, Recomnmendation Mo, §19, adopted m June 1963,

29, Buch as an arbitrator, 2 court, an arbitration committec ora similzrbody.

3. The special provision onder Scction 114, provided under the Industrial Dispules Aet, 1947
cmpowers the adjndicaters to provide aa 2pproprate rolief to the agprieved person,
indicating thereby the chanees of dispreportionate aclions injtiated by the employer against
the ermnployed.

31 B Chatwrvediv, LEH, AR 1996 8¢ 484; TT Chakravardhy Yaveny v Principal, v B.R.

Ambodhar Medical College, ATR 1997 Kant, 261 are illusirative of the point.

2O 174y P T 45,
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Reasonable restrictions’ under Clauses (2} to {6) of Artiele 19 could be imposed
on these freedorns only by legislation and Courts had occasion to consider the
proportionality of the restrictions.” 5o also, the Court had occasion to examine
the validity of laws vis-a-vis Articles [4 and 21 and agaln in these eases the Court
adopted an interpretation based on the principle of proportionality.” Hence

it could be concluded that in India there was never any difficulty in testing the
validity of legislation on the basis of restrictions on Fundamental Rights to see
whether the restricion was propertional. Flowever, it 1s signifieant that the
Indian Courts have not used the specific expression ‘proportionality’ in these
cases.

Ranjit Thakar's case and the formal development of Proportionality in
India

As discussed abovc, the proporticnality principle was used by various Courts in
Indiz in cases where the gquantum of punishment was in issue. An elaborate
discussion on proportionality with respect to punishment could be seen in the
dissenting opinion of Justice Bhagwati in Bachan Singh's case.” llowever, the
said principle was applied in a technical sense n Ranfit Thakur's case.” The
appellant in this case, a Sigoal Man in 2 Signai Repiment of the Armed Services,
while serving out a sentence of 28 days' rigorous imprisonment imposed on him
by the Commanding Officer of the Regiment, for violating norms for presentmg
representations tu higher officers, was afleged to have committed another
offence by refusing te eat his food when ordered to do so. He was charged under
section 41(2) of the Army Act, 1950 for ‘disobeying 2 Iawful command given by

35. Forinstance in € kintaman Rao v. State of 17 P., [1950] SCR 759, Justice Mahajan observed
that ‘reasonable restrictions’ which the State could impose on the fundemental rights 'should
0ot be arbitrary or ofan excessive nature, beyond what is required for achieving the objects
of the legislation. Similarly, Chicf Justive Pataniali Sastr in State of Madros v, Fis Row,
[1952] SCR 597, observed that the ¢ ourt must keep in mind the nature of the right alleged to
have been infringed, the underlying purpose of the restrictions imposed, the extent and
urgency of the evil sought to be omedied thereby, the disproportien of the imposition, the
prevailing conditions of the time. This principle of proportignality vis-a-vis legislation was
referred to by Justics Jeevan Reddy e Stafe of 4.F v MO Dowell & Co., [ 1996] 3500 704,
This level of scrutiny bas been a commen feature m the High Court and the Supreme {'ourt m
Iodia for over six decades.

36. Vorinstance, Air India v Nargesh Meerca and Ors, (198114 SC¢ 335, Bachan Singh v. State
af Punjab, | 198012 SCC 684 und the dissenting judgment of Justice Bhagwati [1952] 5 50C
24. So far as Article 14 is concerned, the Courts have examined whether the classificatbon
was based on intelligible differentia and whether the differentta had a reasonable nexus with
the vbject of the legisiation. Obwvionshy, when the Court considered the question whether the
classification was bascd on intelligible differentia, the {'ourts were examiming the validity of
the differences and the adequacy of the differences and this is nothing but an application cf
the principle of ‘proportionality’.

37. Bachan Singh v, State of Purjah and others, AFR T982 50 1325, 1983 SR (1) 145, The
ohservation was inthe light of imposing death sentimce. See £l Pp 299 - 3035 (SCRL

3%, Rawjit Thakeer v Union of India, AIR 1987 30 2387,
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"... Judicial Review has I think developed to a stage today when
without reiterating any analysis of the steps by which the
development has come ubaut, one can convenlently classify
under three heads the grounds upon which administrative action
Is sithject to control by judicial review: The first ground [ would
cafl 'illegallty’. the second ‘irrationafity’ and the third
provedural Impropriety’. That is not to say thar further
development on o case by care basis may not in coursc of fime
add further grounds. I have in mind particifarly the possibie
adoption in the future of the principle of ‘proportionality which
is recagitised in the administrative faw of several of our feflow
members of the European Economic Community.”

The Suprerme Conrt also made a reference to is earlier decision in Bhagat Ram v.
State of Himachal Pradesh,” wherein it washeld that,

"It is equally truc that the penalty imposed must be
commensurate with the gravity of the misconduct and that any
penally disproportionaie to the gravity of the misconduct would
he violative of Articte 14 of the Constitution. ™' (Emphasis
added)

The Court further pointed out and empbasized that ‘all powers have legal limits'
and held tiat "the punishment was so strikingly disproportionate as te call for
and justify interference. It cannot be allowed to remain nncorrected in judicizal
review".”

Again, the Supreme Court in Coimbatore District Central Cooperative Bank v.
Coimbatore District Central Cooperative Bunk Employees Assn. and Another™
consudered the doctring of proportionality. The Court elarified the eircumstanees
under which a reviewing Court could interfere with the decision of the
disciplinary authonty. Here the Cournt ohserved that when disciplinary
proceedings have been mitiated and a finding of fact bas heen recorded in such
inquiry, it cannot be interfered with, unless such finding is based on 'na evidence'
Or 15 perverse, or is such that no reasonable man in the circurnstances of the ease

4%, AIR 1953 80 454, Tnthis casc an enquiry conducted hy the disciplinary authority againsta
Forest Guard was fend to be bad as being utterly perverse, n the question of punishment,
the Supreme Court observed that where the coquiry was found to be bad and the ordar of
penalty was quashed, it was open to the Court to give any dircction, which would nol permit
# fresh enquiry to be held. Pointing out that the purpose of holding a fresh cnguiry was 1o
impose some penalty, in thix case, the Supreme Court held that it, in such circumstances,
without prolonging the matter, might itsclf imposc an appropriztepenalty.

43 Jd. Tara |3

44, AMRI9BTHC 2387 para 9.

45, 2007037 LLN 128 Lhespite the advice by the Labowr Officer, the cmployees of the
Appelfant Bank commmenced a strike which was totally tegal and vnlawful. A notice was

1






judicial review, the process of decision making is examined hy the reviewing
Court and that will to be the same whichever principle is applied by the Court. In
such a situation, a certain amount of confusion is bound to arise in the decision-
making duc to the overlapping character of the two principles. Another
impaortant issue was whether proportionality would over-throw Wednesbury or
co-cxist amidst the dilemma? According 1o juristic opinion in England it was
doubtful whether there conld be an imminent dernise of the Wednesburry test in
the light of the rise of the proportionahty test. For instance, in Huang's case”
and Daly's case”, the English (‘ourts have considered hoth the Commen Law
and Article 8 of the Homan Rights Act, 1998. Both the cases were concerned
with the vielation of human rights and demonstrated a deviation from the
fraditional Fedneshiry test of unreasonahleness and showed leniency towards
proportionality. Wade and Forsyth also ohserved that the "Wedneshury doctrine
15 now n terminal dechime but the coup de grace has not yet fallen, despite calls
Tor it from very high authorities" and opined that in some Jorisdictions the
ductrine ofunreasonableness was giving way to the doctrine of proportionality.®

The administrative authorities are entrusted with power by the Legislation
concemed. When the Legislation imposes restrictions ‘disproportionate’ to the
aims of the Legislation, a jndicial review of the Iegislation is called for. Nommally
principles such as, ‘'natural justice’, ‘rational” and "nexus’ between the law and the
act proposed, etc., come into operation. fn case of an administrative action,
usually authorized by a law, it may be examiued whether the actiou was
arbitrary. In Om Kumar and others v. Union of India™ | the Supreme Court
highlighted the duty ofthe Court to ensure that the Iegislature and the excentive
authorities maintain a proper halance between the adverse effects the legislation
or the administrative order may have on the rights and hherties of individuals, in
the light of the purpese which they were intended to serve. Fxplaimng the
meaning of proportionality, the Court opined that these authorities are given a
large amount of choices by way of discretion, but whether the choice was proper
or not 15 for the Court to examine. The Wednesbury or proportionahty principle
is resorted to by the Courts in this process, but as to which of the principles is to
be applicd remained unclear for some time even in India.

fn Chairman, Al India Raitway Recruitment Board v. K, Shyam Kwmar and
Others™ , the Supreme Court of India expressed the view that the Courts have o

47, Huangv Secretaryof State for the Home Pepariment, | 20074 AN ERT15{1L,),

58 Rildabydv Secvctary of Staw for the Home Department, (200132 AC 532,

43 Ardicle X (1) rcads: "In relation to any act (or proposed act) of o public authorty which the
court finds is (or would beyunlawiul, it may grant such reliefor terncdy, or make such order,
within its powers as il considers just and appropriate.”

50, HWER Wade and {1 Forsyth, Administrative Law, {9¢th Edition), Oxford University Pross,

UK, 2004, pp 371- 372,

AIR 2000 50 3680

Civit Appeal Nos. 567353677 of 2007, para 33, por Justice Afiab Alam and Justice K, 5,

EI)
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develop an 'indefeasihle and principled approach te proportionality’ and until
that is dongc there will always be an overlapping hetween the traditional grounds
of review and the principle of proportionality and "the cases weuld continue to
be decided in the same manner whichever principle is adonted™. In this case, the
Couirt was examinmg the decision of the Railway Roard to cancel a recruitment
test due to various allegations of malpractice and leakage of the question paper
and decided to go for a new test. According to the Supreme (ourt, the Railway
Board had three alternatives viz., (1) to cancel the entire written test, and to
conduct a fresh one inviting applications afresh; (2) to conduct a re-test for thosc
candidates who had obtained mimmmm qualifying marks in the first written test;
and {3) te go ahcad with the first wrtten test {as suggested by the High Court).
The High Court applying the Wedneshwry principle accepted the third
alternative by rejecting the decision of the Railway Board to conduct a re-test.
The Supreme Court was of the view that the High Court has wrongly applied the
Wedneshury primciple and misdirected itself in directing the Board to accept the
third alternative. The Court held that the Board's decision was fair, reasonable,
well balanced and harmonious. The Supreme Cowrt while taking a final view
applied the test of Wednesbury unreasonablencss as well as the proportionality
test, on the decision taken hy the Railway Board to choose the second option in
the facts and circumstanees of the case. Hence, to say that Wednesbury test has
miet with its 'natural death’ appears te be anunrealistic statement.

This decision highlights the fact that ‘proportionality” requires the Court te judgc
whether the action taken was realiy needed as well as whether it was within the
range of courses of action which couild reasonably be followed by the
administration. 'Proportionality’ therefore, is more concerned with the aim and
intention of the decision-maker and whether the decision-maker has achieved
more or less the comrect balance or equilibrium. Courts entrusted with the task of
judicial review have to examine whether the decision taken by the authority is
proportionatc, 1.¢., well balanced and harmonious and to this extent the Court
may indulge in a review on merits and if the Court finds that the doeision 15
proportionate, it seldom interferes with the decision which is taken. On the
contrary, if it finds that the decision is disproportionate, i.e., if it is not wcll
halanced or harmonious and does not stand to reason ® may tend to interfere with
the administrative decision.

In India hoth proportionality and Wednesbury have been applied from time to
ttme. Hin the English Courts, the Humau Rights angle provided the distinctive
element to proporlionality; in India it was the Fundamental Rights that was the
focal point of distinction between the proportionahity and Wedneshury tests. The
view adopted by the Courts in this country is that the question of the quantur of

Radhakrishnan, {on May 6, 2010 available at < Aetps Sdocs, google.comdile /0BG AXZE
SIpLONDOINGOI YWY tOGFhYIOON: VoL W T Zm YN NfEmRIZ I wZVifed 2 pli=]
fvisited onAngust 12, 20123,

14



punishment in disciplinary matters is primarily for the disciplinary authority and
the furisdiction of the 1ligh Courts under Article 226 of the Constitution orofthe
Admimistrative Tribuoal is limited and is confined. The Supreme ('onrt had
vccasion to lay down the narmow scope of jts Jurisdiction to interfers with
admmstrative decisions on  disciplinary matters in several cases. The
apphicability of the principic of ‘proportionzlity’ in Administrative law was
considered exhaustively in Union of India v. Ganayutham® , where the primary
role of the administrator and the secondary role of the Courts in matiers not
involving fundamental frecdoms was cxamined. The Courts have been
following the principle lzid down in the Wedresbury case that when a stamte
gave discretion to an administraior to take a decision, the scope of judicial
review would he Hmited.

THE DEVELOPMENT OF PRIMARY AND SECONDARY RFVIEW IN
INDIA

Article 14 of the Constitution of Tndiza brings in two possibilities with regard to
udicial review. Onge, if the administrative action is ‘discriminatory’ and the other,
‘arbitrary’. It may be seen that the Courts in India have adopted an appreach
based on primary and secondary review. Linder Article 14 of the € ‘enstitution of
India, an administrative action would be struck down as discriminatory where
the proportionality principle wouid be apphed and is referred to as the primary
review. If the aetion is held arbitraty, it is Wednesbury principic would be
applicable and 15 referred to as the secondary review,

Where an administrative action is challenged under Article 14 as being
diseriminatory, the Constitutional Courts as primary revicwing Courts have to
consider the correctness of the level of discrimination and whether it was
excessive and whether it had a nexus with the objective intended to be achieved
by the administrator. Hence, the (ourt would examine the merits of the
balancing action of the administrator and, in effect, would apply the
‘proportionality’ test and would be acting as a primary reviewing authority. But
wherce, an administrative action is chalienged as "arbitrary” under Article 14 the
question will be whether the administrative order is 'rational’ or ‘reasonable’ and
the appropriate test then is the Wednesbury test™. The Courts would then be
confined only to a secondary role and will only have to see whether the
administrator has acted properly in his primary role, i.e, whether the authority
has acted illcgally or has omitted relevant factors from consideration or has
taken irrelevant factors into consideration or whether the view of the anthority js
on¢ which no reasonable person could have taken. H the authority's action does

33 [19717 500463

34 Forinstance,io £.P Royagpe v State of Tamil Nadu, 1974 (4350031, where punisherents in
disciplinary cases worc ehallenged, Justice Phagwati taid down another test for the purposes
of Artiche [4. Tt was that if the administrative action was "arbitrary’, it could b struck down
underAnticls 14. This principle is now being followed in all {ourts more rigaronsly.

15



not satisfy these rules, it is to be treated as arbitrary. Justice Venkatachaliah,
pointed out that reasonableness' of the admimistrator under Article 14 in the
context of administrative law has to be judged from the stand point of
Wednesbury rutes™.

In the hght of the approach of the judiciary it may be seen that when the
adruinistrative action is attacked as discriminatory under Articie 14, the
principle of primary review is what the Courts exercise by applying the principle
of proportionality. On ihe other hand, where the administrative action is
questioned as "arbitrary’ under Article 14, the principle of secondary Teview,
hased on the Wedneshury principie is applied. The positiou was clarified hy the
Supreme Court in Om Kumarv. Union of India” , in the following words:

" . where an administrative decision relating to punishment in
disciplinary cases is questioned as ‘avhitrary’ under Article 14,
the Court is confined to Wednesbury principles as a secondary
reviewing authority. The Court will not apply proportionality as
a primary reviewing Court because no issue of Sfundumental
freedoms nor of diserimination under Article 14 appliesin sucha
context.”

The English Courts have tried to keep the Wednesbury test and Proportionality
test alive to be applied in different circumstances. Hence, Wednesbury and
'proportionality’ coutinuc te co-exist and the proportionality test is appiied,
when there is viotation of human rights and fimdamental freedom and the
Wednesbury finds its presence more in domestic Laws when there are violations
of citizens’ ordinary rights. So also in India, the judicial approach in the matter of
judicial review is elearly distinct based on ‘discrimination’ and ‘arbitrariness'. It
is significant to note that there has been an overlapping of these tests in its
content and structure and it is difficult to compartmentatize or fay down a
straight jacket formula. However, in cases of discrimination the proper approach
seems to be proportionality, whereas in cases of arbitrariness, the right test
wouid be Wednesbury. One could bardly find any judicial move to ring the death
knell of the Wedneshury tesi.

55, inG.B. Makajan v. Jefzaon Municipe! Council, AIR 1991 8C 1153,
56, 2000(7)SCALE 524,
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International Peace and Security;
An Appraisal of the Role of UN Security Council

Dr. Bhavish Gupta*& Dr. Meenu Gupta**

ABSTRACT

The UN Charter vested the Council with the primary responsibility of maintenance
of international peace and security. A separate body just for this purpose was
cregted so that swift and effective action could be taken. The Council since the
establishment of the UN has played a vited role in many international situations and
hus represented the interests and consensus of the international community, The
Council has used both methods io settle disputes for instance the Corfu Channel
case where the Council referred UK. and Albania to the ICT to settle their disputes
and an example of an enforcement action of the Coumcil can be considered as the
Korean Crisis of 1950 where the council vok action against North Kaorea for its
ageression fowards South Korea. The Councif has also imposed diplomatic and
economic sanctions against many statey In order (0 maintain international peace
and security. A prime examplie is Rhodesia where actions were imposed against the
whitc minority under Article 41 of the UN Charter. The Council has not been entirely
suceessful in the maintenance of internationai peace and security but to say that the
Council has failed in its mandate would be wrong ux there have been many
occasions when the Council has restores peace withont even firing o single builet.

EINTROBUCTION

The UN was formed with the aim of maintaimng interational peace and security
winch the erstwhile League could not provide for due to the breakont of World
War [1. After the two World Wars that the world had witnessed, in which there
was great loss of Iife and destruction, the founders of the UN understood the
importance of maintaining peace in the world and thus desired for an
International organization which could provide for the same unlike what The
League had achieved. Representatives of 50 nations came together in 1945 at
San Francisco to create the United Nations Charter {UN Charter) at the United
Nations Conference on International Organization and the UN officially came
into existence on 24 October 1945. During the entire period of negotiations at the
comference there was special emphasis laid on the formation of a particular body

*  Associote Professor Amity Law Schoof, Dethi
**  dsgistant Professor (Grade L), Amity Law School, Noide
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which would perform the main function of maintaining international peace
and security and thus the Security (louncil (Council)was tasked with this
important role. It must be rememhbered that throughout these negotiations it was
the Council whick was intended to embody the principal aim of the United
Nations, namely the maintenance of international peace and through a system of
collective sceurity.'

Yiven thongh the UN was formed with the aim of achicving the ideology of
collective security and to maintain balance of power, this was not entirely to be
attained because, for the Super Powers, collective security was subservient to
their own national interests and to protect their intercsts they had the option of
using the special power of veto. The struggle for supremacy, in the form of the
Cold War between U.S.A. and U.S.SR. Icft the Council paralyzed ju the first
43 years of its existence and it only became properly active after the end of the
Cold War.

SECURITY COUNCIL AND MAINTENANCE OF INTERNATIONAL
PEACEANDSECURITY

As stated earlier the primary role of the UN is the maintenance of international
peace and security which has been elaborated in Article 1 of the UN Charter. To
achieve this goal vuricus organs have been formed within the UN. The main
principal organs of the UN are: General Assembly, Security Council, Economic
and Social Council, Trustesship Conncii.

The Couneil acts as an executive organ of the UN as it has boen given the
responsibility of maintenance of intcrnational peace and security.” Unlike the
General Assembly, which is a deliberative body, the Council is decision making
body. The decisions of the (ouncil are binding on the members of the UN, who
as per the UN Charter agree to aceept and carry out the decisions of the Council.
The Council discharges its primary fanction of maintenance of international
peace and security hy two methods: firstly, Pacific settlement of international
disputes and secondly, by taking preventive or enforcement action which
presupposes the failure or incapability of the first. The Council is the 1IN's body
which has heen created to take action on behalf of the UN. 1t has the power to
take collective enforcement action in order to maintain peace and sccurity,
Chapters V1, V11 and VIII of the UN Charter, keeping in view the porpose and
principles of the UN, has provided the {'ouncil with the necessary authority
required to take enforcement actions. 1t is thesc chapters on which the role of the

L. K.P. Sarkensa, The United Nations end Colfective Seewrity, DX Publishing. Now Delhi,
1974, . 4.

2. Aricle 24{1) of the UN Charter provides: In order to ensure promp? and cffective aclion by
the United Mations, its members confer on the Security Council primary responsibiliny for
the maintenance of international peace and sorurity and agree that in carrymy out i dutics
under this respomsibility, the Security Council acts on their bebaif.
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Councii depends upon 50 as to maintain peace m the world. There was not much
enforcement activity by the Sceurity Couneil up to 1990, It was focusing on
aspects of decolonization and did not affect any of the great powers or their
allies. Occasional attemmipts by the (eneral Assembiy to revitalize collective
easures remained fruitless.’

KOREAN CRISIS AND RESTORING INTERNATIONAL PEACE AND
SECURITY

In June of 1950 North Korean armed forees lannched an attack on South Korea
and with began the greatest crisis at the international level since the imtizl years
of the UN. The Umted States requested for an immediate meeting of the Council.
Before the meeting was convened the C'ouncij reccived & report from the UN
cornmission in Korca which confirmed the attack.

The council met and without referming to any provisions of the UN Charter, it
considered that aftack as a breach of the peace and called for an immediaic
stoppagc of the hostilitics and withdrawal of the North Korean armed forces and
called member states to provide assistance in carrying out this resolution which
was pagsed on 25th June 1950, The Council further requested that members
should refrain from assisting North Korea.

The Council recommended to its members to provide assistance to South Korea
as may he necessary torepel the North Korcan armed forees and to restore peace
and security in the area. To coordinatc the aid, the Couneil approved a thard
resolution in order to setup a "Unified Command™ under the UN flag and again
requested the member states to provide military assistance to South Korea. A
(otal of sixteen states contrihuted to the UN foree m Korea. Thus the UN action
in Korea was mitially under the authority of the Council.

This action was taken by the Council dne to unigne combingtions of
circumstances which started from the Soviet Umon boycotting the Coumgeil from
Jamuary, 1930 because the Council had votcd againsi its proposal to exclude the
representatrve of Nationahst China hecause of alleged misrepresentation of
China in the UN. 1t is on this basis that [JSSR opposed the validity of the
resolution passed by the Council in its absence and added that a resolution could
only he legal if the five permanent members participated and agreed at the same
time. Howsver, to avoid the risk the USSR sent its representatives back to the
Couneil. Secondly, American occupation forces were in Japan and forces from
other bases werc rcadily available.

The Korean crisis was the first case where the Council gave its members the
authority to use foree in order to maintain or restors peace and security.

>

3. M. Koskenviemi, "Fhe Place of Law in Collective Security”. Michigan Journal of
Internasional Low, vol. 17 1996 p. 457
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immedjate withdrawal of troops from lraq. The Council on 9" August, 1990
passed another resolution that lraq’s anmexation of Kuwait had no legal validity
and was considered as null and void. This resolution also cailed upen all states
and intcrnational organizations not to recognize this anmexation and no action
shall he taken that would he considered as an indirect recognition of the
annexation,

The Council considered the matter under Article 39 of the UN Charter and a
number of measnres were taken involving non use of force under Article 41. The
Council imposed mandatory economic sanctions against Iraq which put
cbligations on states to refrain from importing commoditics and products which
were exported by lraq and Kuwait and to refrain from selling or supplying to lraqg
and Kuwait any commodity or products including weapons. There was an
exceplion for supplics for medical and food purposcs.

After all the measures taken under Article 41 of the UN Charter to restore the
independence of Kuwait failed, the Council on 28" November, 1990 adopted a
resofution, acting under Chapter V11 specifically under Article 42 of the UN
Charter, authorized the member states to implement and uphold the resotution of
the Council till the time Iraq withdraws from Kuwait on or before 15" January,
1991. The resolution demanded the member states to keep the Council regularly
informed.

Fraq did not withdraw its forces from Kowait on the expiry on of the deadline set
by the UN resolution. The consequence of this was multinational forces which
consisted of 28 states led by the United States started a war against lraq on 17"
January, 199). This multinational force was successful in forcing Iraq to
withdraw its forces. This action of the Conncil clearly comes under Chapter V11
of the UN Charter. This has casily been the most successful coliective action of
the UN under Chapter V1 to restore and maintain international peace.

The end of the Cold War and the invasion by lraq in Kuwait was a turning point
for the future of the Council and it had revived the Couneil's role of collective
security. The Council bas increased the adoption of authorization resolutions
and such resolutions have heen adopted to allow the use of force for various
purposes like securing humamitarian aid for starving people in Somalia,
restoring of legitimate authority in Haiti and many such resolutions to resofve
the Yogoslavian crisis.

ISRAEL'SACTIONS INEAST JERUSALEM

The Gieneral Assembly held an emergency special session on 24" and 25 April,
1997. 1n this special session the Assembly considered lsrael's illegai actions in
the occupied East Jerusalem. What lead to this special session was when ksraet
occupied and built a settlement to the south of occupied Last Jerusalem on 26™
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February 1997. Porfugal, France, Sweden, UK. brought a draft resolution in the
C'ouncil which was vetoed by 11.5.A. but the same draft was adepted in an urgent
meeting of the General Assembly on 13" March 1997. Isracl of course voted
againstitalong with 115 A lsrael defied this and started construetion of the new
sctilement on 18" March. Another attempt was made by the Council on 25"
March to pass a resolution stating that lsrael shoull stop the construction but it
was gain shot down by a negative vote cast by the Umted States. Atthe same time
lsrael continued with the construction of the settlement and this threatening
world peace and seeunty. The Arab group was beginning to make preparations to
convene an cmergency meeting and thus a request was made to the Secretary
(jeneral by the Chairman of the Arab group for an emergency special session.
The secretary General informed all the member states of the request on 17 April,
which was made by the Arab group. The Secretary General wanted the opinions
of the member states on this request. As it was expected U.S. and Isracl were
opposed to the request and the EU did not reply at all. By 22™ April the majority
of affirmative responses were determined.

An agreement between Palesting and Arab groups with the E1J was reached and
om its basis a resolution was drafted. The draft resolution contained provisions
which called for stopping all forms of support for theillegal activities of Israelin
the oecupied parts of Palestine which included Jerusalem. Another provision of
the resolution stated that states should ensurc that 1srael should respect the fourth
Geneva C'onvention as being the occupymg eountry. The resolution tasked the
Secretary (reneral wath the responsibility of monitoring the situation and the
seerctary (seneral was to submit 2 report about the implementation of the
resolution, within 2 months ofthe adoption of the same.

The cmerpency session continued on 15" July 1997 and by this time {sraci and
refused to comply with the resolution. On the continuation of the session the
General Secretary also submitted its report. 1o this special session another
resolution was adopted which determined the actions to be taken by the member
states in preventing any turther settlement activity to take place.’

It is only because of thesc resolution which were adopted that peace and secyrity
could be mamtained in Palestine. This wasn't casy due to ULS. casting its veto
and thus it was ajl left to the General Assembly to restore peace. Most of the
members were concerned about the peace processes in the Middle-East and thus
wanted to undo the illegal actions of Israc].

AMERICAN WARINITRAQ)

The Umted States was the only super left in the worll after the Soviet Union
collapsed and thus the balanee of power tilted towards the U.S. 1t was the 1J.S.

5 Ulnited Martoms Geoneral Assembly Res(ES-10/2).
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that led the Guif War in 1991, which was authorized by the TN This was uot the
iirst time that the U.S. was involved in an attack which threatened the territorial
mtegrity and political independence of a state. By being a part of many such
attacks the 11.8. bas always flouted the well-cstablished rule of the UN ie.
prohibition of usc of force. For instanee in 1962 America enforced a blockade
against ('uba on the grounds of self-preservation which was not accepted by the
UN. Another example is when the 11,8, attacked Grenada in 1983 to proteet its
own eitizens and a new government was also put in place by the U.S." other
examples are Vietnam, Cambodia, Nicaragna, Panama, Libya etc.” The United
States repeated its activitics in 2003 by invading Iraq.

The United States invasion of Irag in 2003, alse called the "2™ Gulf War™ . This
war has gonc down in the history books as a defining moment in the initial years
of this century. The relation between Iraqg and U.S. had remained rocky since the
end of the Giulf War in 1991, The U.S. government hoped that Saddam Hussein's
government would one day be thrown out of power and there was always a tear
that Saddam was procuring or developing Weapons of Mass Destruction
(WMD) which was in violation of UN resolutions. U8, and UK enforced
economic sanetions on lraq after there was no eonsensuys in the Couneil on the
matter related te Iraq not complying with the terms of the cease fire in 1991 Gulf
War. The L1.8. in 1998 passcd the Iraq Liberation Act which stated that the United
States should support efforts to remove Saddam Hussein's regime.

The Bush administration felt that it had a lot of public support in United States
for morc operations against lraq in light of the September 11 attacks. The
unfriendly relations between the two countries aggravated the situation, The
U.5. administration made it clear that one of its goals was to overthrow the
Hussein regimein lraq.

In 1959 the Council ereated  the United Nations Monitering Verification and
Inspection Commission which was to make sure that [raq get rid of its WMD's
and to devise a system of regular menitoring to kecp a check on Iraq that it does
not procure the weapons again. Another resolution was adopted by the Couneil
which demanded that Iraq should cooperate with UN speetors and the
Intermational Atormie Energy Agency (IAEA). This was done with the zim that
Iraq would fylfill its obligations with respect to disarmament,

On 7" March the U.S. introduced a draft resolution in the Counell as per which
Iraq had failed in its ebligation of disarmarnent. 17" March was the deadiine
given to lraq under the draft resolution. The resolution was not adopted as the

6. SupranSp 1033

7. 8.K. Kapoar, fnferretional Law and Human Rights, 5 ed Central Law Ageney, Allahabad,
2004p. 196.
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Couneil was undivided. Om 18" March a farty-eight bour ultimatum was given to
1Tussein and his two sons to leave Irag which was rejected by Husseim. After the
deadiine expired, the 1}.S_, T1LK_and it allies of about 403 countrics attacked Iraq.
The 11.S. military took control of Iraq on 4" April 2003.

The U.S. and the U.K. have maintained that their actions in lraq were in
accordance with the UN Charter and these actions were doue in order to maintain
international peace and secumity. The jusufication provided by the U.S. and the
UK. for their actions in lraq do not satisfy some very imporiant prerequisites of
the UN Charter like the authorization of the UN. The U5, however, stated that it
aimed to disarm lraq, change its regime and establish democracy and to achieve
these goals the U.S. used the provision of sef-defense in the form of pre-emptive
military action against lraq. The important question that comes up here is
whether pre-emptive use of military can be legally justified. The justification
given was that Iraq vielated the Council's resolutions, there was gross violation
of hurnan rights, seek change in Iraq's interpal regime and the right to exercise
pre-emotiveself-defense.

The Umted States in justifying its unilatcral action against Iraq raised two
viclations of the Council's resolutions by Irag. The objective of both the
resolutions was to restore Kuwait's liberty and to maintain international peace
and sceurity. These reselutions ¢learly only provide for the maintenanec of
intemational peace and security and do not state for any action against Irag.

The Secondly the U.S. claimed that that's its actions were Jegitimate on the
ground of enforcement of intermational sanctions for non-comphiance of
disarmnament obligations by lrag. The Couneil had decided that 1AEA and UN
inspectors would be sent back to Irag in search for WMD's. lraq accepted the
inspectors to check for WMD's. The UN lnspecters did not find any evidence of
WMD's. In spite of thus the U.5. still felt that Irag did not comply with the
Councils resolution which called for disarmament. Even if Irag violated the
resolution of the Council it did net justify the 11.S. umlateral action to attack Iraq.
Mo state can justify the use of force umlaterally against a state on the pretext of
enforcing an international sanction.

There arc, of course, instances of bumanitarian disaster in which intervention,
even by the use of force, on behalf of the international organization like United
Nations has been permissible for the purpose of remedying serious human rights
viplations.” But the unilateral action by a state for a cause like human rights is
questionable.

9. AE. Roberts, "Traditional end Modern Approaciies to Customary faternational Law: A4
Revanciliotion”, AJIE, vol, 93, 2001, p. 7RG
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The IC) inthe Nicaragua Case" stated that an armed attack is a pre-condition for
invoking the right of self-defense. The 1C]J stressed that this right is subject to the
coneemed state being a victim of an armed attack, The LLS. based its right to
individuzl sclf-defense on three grounds. The first being the assassination
attempt on George W. Bush Semor, seeond the alleged links of Irag with Al-
(aida the torrorist group responsible for the Scptember §lattacks and third
justification was termed as the nght of pre-emptive self-defense.

The right of pre-emptive defense was introduced the Natignal Security Strategy
[NS5) which came in force in 2002, The NS5 is based on two assertions. The
first was that the United Sates could not let its cnemics attack first and the second
asscriion was anticipatory self-defense (pre-emptive self-defense}.

1t is a well-established rule in mternational law that, the jurisdiction of a state in
its territory is absoluts but the state docs not have jurisdiction in the territory of
another state. The Pemmanent Cournt of International Justice (PCII) in the 5.5
Lotus Cuaseclearly stated “the first and foremost resiriction Imposed by
imternational Jaw upon 2 state is that failing the existence of a permissible rule to
contrary... it may not exercise its power in any form in the territory of another
state"."

However U.S. attacked Irag without any express authorization of the Council
and Justified its actions as an act of self-defense under Article 51 of the UN
Charter. Thas provision contemplates certam conditions govermng the lawful
cxercise of the right of sclf-defense which arc as follows:

1. Necessity of taking an unilateral action
The action of scif-defense must be proportional to the original injury
An armed attack must take place against the state claiming self defense

oW M

For a pre-emptive strike the threat against the state takimg the action mustbe
imminent

In view of the above mentioned requirements the unilateral action of America
eannot be justified as act of sclf-defense under Article 51 of the TN Charter.On
the basis of the above mentioned arguments it can be smd that the Gulf War 11

was an illegal war in terms of the UN Chanter. The ULS. violated the principle of
non use of violence as perthe UN Charter.

LLE. INVASION OF AFGHANISTAN

Since the bomb explosion on the American cmbassy in Kenya and Tanzama the
relations between the U.S. and the Taliban government in Afghanistan became

10 107, 1966, 14,
11.  Francew Turkey, POCL) Series AL (19271p. LD
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strained. The person hehind these attacks was Osama Bin Laden and U.S.
elaimed that the Taliban government was protecting him. A draft resolution was
submytted before the Council by the (1.5, as per which the Taliban government
was 1o give up (Osama Bin Laden and if the Taliban government failed in doing so
thenrthe UN would impose an air embargo coupled with financial sanctions. This
resolution was unanimously passed by the Council on 15" October 1999 As per
this resolution the Taliban was to surrender Bin Laden to the [1.8. by 14"
November 1996 and on the failurc of the same the UN would impose sanetions.
The Taliban refused to surrender Bin Laden,

Jo November 1999 the Taliban threatcned to take action if the UN imposed
sanctions ont it. The Taliban failed to surrender Bin Laden and the UN thus
imposed the sanctions. On 13" December, 1999 1.8, pave another warning to
Taliban that if there were any ferrorist attacks against them donc by the Bin
Laden's organizatiou then the 1.5, would also hold the Taliban responsible, In
spate of this the Taliban refused to surrender Bin Laden.

The situation tock a turn for the worst when Bin Laden attacked the 11.S. on 11*
September, 2001. Bin Laden's men attacked the World Trade Towers in Now
York and the Pentagon in Washington. The U.S. considercd this as an act of war
against itself, The preparations for a military strike had started with the target
baing (Jsama Bin I.aden.

Finally ihe U.S. attacked Afhanistan with the assistance of TLK., Australia, and
Northern alliance. The 11.8. justified its attack as retaliation to the September 11
attacks and that the Taliban failed to meet the demands ofthe U,

The attacks were not authorized by the Couneil but the U.S. still considered it fit
to attack Afghanistan en the grounds of'the 9/11 attacks. The Charter of the UN
does not provide individual states to determine when the use of foree is
hecessary. Necessity is entirely a matter for the Security Council with only one
exception; the sirictly limited right of self-defense "

The Council did pass a resolution in 1999 stating that Afghanistan should
surrender Bin Laden and even set an yltimatum for the same. The Council in its
resolution also provided for impesing senctions against Af; ehanistan in case Bin
Laden was not surrendored before the expiry of the ultimatum. By not
surrendening Bin Laden Afghanistan violated the Council’s resolutions and thus
the sanctions came into foree. In accordance to the legal provisions, Afghanistan
was under an obligation to comply with the resolution passed by the Council, By
not complying with the sanctions the Taliban govemment directly violated
international faw and in doing so it also defied the internationai community. But

2. Tordan I, Paust, "I fee of drmed Foree against Terrorists in Afzhanistan, frag and bevond”,
Carnell iternotiona Jouraad, (2002) p. 542,
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it 18 mmport 1o note here that the Council never authorized the use of force against
the Taliban governmeni for not complying with the Council's reselutions.

The attacks by Al-Qaida were condemned by the Council and a resolution was
passed which stated that such attacks constituie a threat to intemational peace
and security” and afl efforts must be made within the means of the Charter to
prevent terrorist attacks.” The resolution also condermed the actions of Taliban
which allowed Afghanistan to be used as basc for exporting terrorism and for
providing shelter to Osama Bin Laden. These resolutions did not expressly
provide for any authorization to take a unilateral action by the U.S. against
Afehanistan. Thus there is no doubt that the U.S. invasion was dong without the
authorization of the Council.

CONCLUSION

It is safe to say that the Council was left a littlc ineffective during the ('old War
days and it found it difficult in performing its primary task. This can he attributed
to the rivalries between the superpowers because of which the C'ouncil's hands
ware tied to take any action against the permanent merabers and their allies. The
culprit for this 1s the power of veto with the five permanent members. This veto
right has been used many times by the permanent members achieve their own
mteresis and to override the powers of the other members. The permanent
members have on many occasions obstructed the functioning of the Council but
the permanent members have also used the threat ol veto to make impartial
decisions. The Gulf War (1991) is one example where a decision was not
opposed by any permanent member. The permanent members manipulated the
majority i making this decision.

The collcetive will of the members of the UN has not been represcnted in certam
cases due to the use of the veto hy a permanent member, The faiture of the UN in
maintenance of international peace and scourity in certain conflicts is the fault of
the attitndes of the permanent members and not the fault of any defect in the texi
ofthe Charter. The power ofthe Council has been undermined duc to the present
poliical atmosphere as permanent members have started to take millfary actions
umilaterally. This is done by the permancent members when they feel that their
resolution might be vetoed.

It is true that the Conncil has been paralyzed ou many occasions due to the
special right of the veto of the big five. The big five have also interpreted the
Articles of the UN Charter o justify their unilateral actions involving use of
force without any express authorization of the (ouncil thereby undermining the
sanctity of the Council. This was evident in the way the United States interprated
Article 51 of the UN Charter fo attack Lrag (20063 ) and Afehanistan (2001).

13, Tnited Nations Security Council (TUNSC) Bes, 1368
14, TINS{ Res. 1373,
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This however, eannot take away from the fact that the C'ouncil has also done
exemplary work in mainiaining and restoring international peace and security all
over the werld. The actions of the UN in Indonesia (1945}, Korean crisis of
1958, Suez Canal Crisis of 1956 Rhodesian crisis (1966); Gnlf War 1 {1991) and
tnany others have jed to the restorztion of peace. The Council has also resolved
many dispntes without the use of force and thus bringing an end to hosiilities like
in the Palestine case in 1948 where the Council gave directions with aim of
bringing an end to hostilities and the Corfu Channel case in which the Clouncil
referred the disputing parties (UK. and Albania) to the 1C').



War Against Terrorism: Effectiveness and
Applicability of International Homanitarian Law

Dr. Md Abdur Rakim Mia*

INTRODUCTION

[niemational Humanitarian Law {IHL) does not provide any clear definition ol
the terms terrorism’ and ‘war against terrorismy’. Presently, the term "war against
terrorism' is used by conflict parties and others as a political weapon, to serve a
certain agenda, but docs not have any objective legal basis. Terrorist actions
committed in the context of armed conflict are violations of (i1, and the
International Criminal Court is competent to hear such cases. 11IL does not also
conshtute an obstacle to the fight against terrorism. War against terrorism seems
to have a different dynamics as a government is fighting against a transnational
group that does not mostly have any links with a state, The Geneva Conveutions,
1977 states that terrorism as a concept is necessarily limited to non-state groups.
[t gives opportunity to the regular armed forees to carry out acts of terror. The
global 'war against terrorism' has pitted United States of America (USA) and its
allies against Al-Qaeda, and other uon-state groups adopting irregular warfare
strategies. After captured, suspected members are wearing no uniform and
represent no sovereign staie, posing problems for those holding them. This
controversial treatment of ferror suspects has been repeatedly highlighted by
mternational mcdia organizations and human righis groups. The example of
Guantanamo Bay is undoubtedly reflective of the way that terrorists are treated
in other, less visihle parts of the world. The constrainis of the Geneva
Conventions are increasingly losing their effect on the use of force. The main
challenge of HIL is detcrmination of the legat status of arn individual as to
whether he is a terronst or a combatant especially in non-international armed
conflicts (NIACY and in situations of scli-determination. NIAC lies ai the centre
of the delicate balance that needs to be struck between 1111, and anti-terrorism
measures, "Terrorism'1s a phenomenon. Both practically and legally, war cannot
be waged against & phenomenon, but only against an identifiable party to an
armed conflict. For these reasons, it would be more appropriate to speak of a
muliifaceted ‘fight against terrorism’ rather than a 'war on terrorism’. Since the

*  Associute Professor; Department of Law, Rajshahi University, Bangladesh,
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Jaws of war were last updated in 1977, there have been significant changes in the
nature of arned conflict. Most recently, there has been the US campaign against
global terrorism, which has everiurned many of the assumptions on which 1HL
has traditionally rested. To be effective, certain hmitations tied to the use of IHL
rmust be overcome, relating notably to its scope of application. As the primary
purpose of IHL is the limitation of chaos and human suffering, it should have the
potentiality to address the anaichy and anguwish caused by the war aganst
terrorism. This study focuses on the adequacy of THL in dealing with war against
terrorisim and terrorists,

TERRORISM AND WAR AGAINST TERRORISM

Generally, "terrorism’ is any act that aims to target imnocents, causing terror and
chaos. The Convention for the Prevention and Punishment to Terrorism, 1937
has defined 'acts of terrorism' as 'criminaf acts directed against a state or
intended to create a state of terror in the mind of particular persons, or a group
of persons or the general public’. The concept of terrorism may be controversial
as it is often used by state authorities to delexitimize political or sther opponents,
and potentially legrinuze the state’s own use of armed force against opponents
{such use of force may be described as "terror' by opponents of the state}.' Atthe
same time, the reverse may aiso take place when states perpetrate or are accused
of perpetrating state terrorism. The most controversial defmition is the United
Nation's {UUN} defimtion that states that terrorism is affempting to bring ahout
political andfor social change by deliberately attacking civilians. This
defimition has made it difficutt especially in trying to differentiate resistance
movements that oppose forms of occupation and a terrorist organization that
both often use violcnce to obtan a political change. ln some cases, the same
group may he described as 'freedom fighters' by its supperiers and considerad to
be terrorists by its opponents. Therefore, terrotism has been described vanously
as both a tactic and a strategy; a crime and a holy duty; 2 justified reaction to
oppression and an inexcusable abominatiun.gAlthnugh at the internaiional level,
a comprehensive definition: of ‘terrarism’ does not exist, various legal systems
and government agenctes use different definitions of terrorism in their national

1. For example, the American defmition of terrorism is; ‘premeditated, polincally motivated
violeoer porpetrated against non combatant targets by b national groups or clandestine
agents while a terrorist group is defined as any group, or which has significant subgroups
which practice international terrorism {international ferronsm being terrorism mvolving
citizens orthe territory of more than one couniry'. Scc LS, Code Title 22, Ch. 38, Para, 2636
{d); Gertrude C. Chelimo, "Defining Armed Conflict in [nterpational Humanitanian Law”,
available at <www.studernipulse.com=, (viewed on 25 August 2014} Mutasem Awad,
Taternational Humanitarian Low and the War oo "Torrorism”, available at <hip-wwpn
lestinercs orgdfenindorails phplaid=15> (vicwcdon 25 Aupust 201 4).

2. Genrnde C. Chelimo, 'Pefining drmed Conflice in Suterngtiona!l Humanitorion Law',
available at <www studeripulse.com>, (viewed on 5 Avugost 2014),

3. See< futplAwwwiierrorism-reseqrch.oom’>, (viewed on 30 August 2014,
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legislation.” Moreover, international community has been slow to formulate 2
universally agreed, legally binding definition of this erime. These difficuliics
arse from the fact that the term ‘“terrorism’ is politically and emotionaily
charged.’ 111, applicable in the armed conilict, whether international or non-
intemational does not provide a definition of terrorism, but prohibits most acts
committed in 2rmed conflict that would commonly be considercd "terrorist’ if
they were committed in peacetime.

The "War against Terrarism {WATY also known as the (ilobal War on Terrorism
(GWOTY is aterm which has been applied to an international military campaign
that started after the 1} Scptember 2001 terrorst attacks on the USA ¢ USA
called on other states to join in the WAT asserting that "either you are with us, or
youare with the terrorists.” This resulted in an international military campaign to
eliminate al-Jaedy and other militant organizations. The USA and many other
North Atlantic Treaty Organisation (NATO) and non-NATO nations participated
in the conflict.” The term "WAT" is used today as a political weapon, to serve a
certam agenda. The term itself is a fabrieation to serve political goals outside the
law. 1t is primarily used to shirk legal obligations, as there is no differcnce
between those who perpetrate a terrorist act' and those parties that support such
an act, as all arc regarded as targets for "anti terrorism’ activities. The notion of a
WAT hns proven highly contentious, with critics charging that it has been

4. The United States Department of Defense defines terrorism as "the calewlated use af
unleewfiel violence ar threat of wilawfid volence 1o incwdeale fear: ittended to coerce or tn
intimidate governments or societies in the pursuit of cools et are generally political,
religious, or idzologicel. " Within this definition, there are three key clements-violence, fear,
and intimidation-and each element produce terrer in its victims., The FBI uses this definition-
"Terrorizm iz the uvnlawful use of force and vicltence againgt persons oT property to
totimidate or coerce a govermment, the civilian populatien, or any segment thereof, in
furtherance of political or secial objectives.” The US Departmenit of State defines tormorism
to be “premediated politicalty-motivated violence porpetrated against non-combatant
targets by sub-national groups or clandestine agents, usually intended to influcnce an
andienee”. Chaiside the United States Government, there are greater variations in what
features of terrorism are emphasized in definitions. The United Nations produced the
follewing definition of terrorism in 1992 ™ An amxiety-inspiting methed of repeated violent
action, cmplayed by {semi-) clondestine individual, Zroup or state actors, for idiegynoratic,
crimmal or political reasons, wherehy - i contrast 1o assassination - the direct targots of
vielenor arc net the main targets " Less specilic and considerably less verbose, the Rritish
Government definition of terrorism frem 1974 is "._the uss of violence for political ends,
and includes any use of violencs (or the porpose of putting the public, or any section of the
public, in fear”,

5 Tiuee Hoffman, Inside Terrorism, Columbia University Progs. New York, 1998, p.32,
wvailable at <hepwwwrytimes combooks firsthihoffman-terrorisw fitmi =, (viowed on
20 August 2014).

b Mare Sassoll, "Transnational armed groups and international humonritarian law®, Program
on Humanitarian Policy and Conflict Rescarch, Harvard University, Qveasional Paper
Series, 2006, 8:1-50, p.5, available at http:/www Apcrresearch.org/Sites/defaultfites Apubi
fcations! CecasionalPapert, pef =

7. ETA"Presidentiai Addrcss to the Nation” (Press release). The Whitz Touze, 11 Seprember
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exploited by participating governments to pursuc long-standing pelicy for
military objectives,” reduce civil liberties,” and infringe upon human rights.
Among the most important elements of any international or non international
armed conflict s the existence of specific partics who equally comply with the
principles and rules of the IHL.

PROVISIONS RELATING TO TERRORISM UNDER IHL

In the nterest of clarity, 1HL stilf is expedient to divide the prohibitions laid
down in hmmamitarian conventions into two categories: (i) rules which restrict
methods and means of warfare and (ii) rules for the protection of persons in the
power of the adversary against arbitrary acts and viclence.” According to the
Fourth Gencva Convention, collective penalties and likewise all measures of
intimidation or of terrorism are prohibited", while Additional Protocol 11
profubits "acts of terrorism' against persons not or uc longer taking part in
hostilitics. The main aim is to emphasize that neither individuals, nor the civifian
pepulation may be subjected to collective punishments, which, among other
things, obvicusly induce a state of terror. Both Additional Protocols to the
Geneva Conventions also prohibit acts aimed at spreading terror among the
civilian population.” The subjective factor of intent to spread terror among the
civilian population 15 always an indispensable element. The fact is that any

2001; The phrasce “War against Terrorism™ was first used by 17S President CGroorge W, Bush on
2(} September 200H . The Bush adminisieticon and the westert: media have since nsed the term
toargue a global military, political, lawtl, and conceptual strupgle against buth onmmizations
designated as tororist in nature and regimes accused of supporting them. It was ortginally
uwsed with a particular Focus on Muslim countries associated with Islamic tormorsm
urganizations, likc al-Casda or like-minded organizations. The conscguences of this war,
however, went, far beyond toppling the Taliban cegime and hunting down Al Qaeda {emrorists.
{me obvious consequence of the (13-led attack on "terrorists™ has been the effective graen light
given to other goveramenls and regimes engaged in their own domestic "countertermornst™
actions, pacticularly where these actions relate to Muoslin minoritics. The political lapic of the
waz agamst terrorism seems o imply that becavse the terrorists do not, by definition, respect
mtemational conventions; ant-termorist operations may therefore bave a freor hand See for
mort: details: Morten Rostrup, War On Terror fygnores International §lomatiialian Law |
available at

= hdtpriwww digitalnpe orgiglabal seevicos vobel®a2 0 aureates/ T0-F8-02 lim! - {vicwed
on 20 Augnst 2014}

B Licorge Mombict, "A Wilful Blindncss" {"Those wha support the coming war with [raq vefusc
to scc that it has anything to do with 1% global dormination™), available at < monbior.com=,
reposted trom The Guardian, 1T March 2003 {viewer] on 2% My 2007).

2. Ryan Singel, "FB] Tried to Cover Patriot Act Abases With Flawed, Retroactive Subpoenas,
Audit Fmds", available at < Bired. con = (vicwed on 13 Febrogry 20123

[0, Hans-Peter Ciasser, "Prohibition of Terrorist Act in International Humanitavan Law', in MK
Balachardran and Rose Vergess (o), Ineroduction to International Humaniurian Law,
ICRC, NowDelhi, 1994, p.231.

1. Aricle 33 and Arbicled, The Fourth Geneva Convention.

i2. "The civilian population as such, as well as individual civilians, shall not be the objcct of
amtack. Acts or threats of violenee the primary pumpose of which is to spread terror among the
civilian population arc prohibited (AP L Article 51 and Article 13 (2 and APTI (23,
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military operation or mdeed any threat of military measures is hound to have a
wrronzing effect on unprotected civilian, 1t follows that in mternational armed
conflwict, any recourse whatsoever to terronist methods of warfare 15 absolutely
madmissible. Additional Protocol 1 also states that terrorist attacks against
civilians causing serious injury fo death are grave breaches and are to be
regarded as war crimes.” The rules of IHL apply equally to all parties to an
armed confhet. 11 does not matter whether the party concerned is the aggressor or
15 acting in self-defence. Also, it docs not matter if the party int question is a state
or a rebel group. Accordingly, cach party to an armed conflict” may attack
military objectives but is prohibited from direct attacks against civilians.
Although [HL. timits parties in their operations agamst military and civihan
targets durtug armed conflicts, which bans the most e¢ffective means at their
disposal - terrorization of the general public and aitacks directed at civilians,
This provision is meant to significantly reduce the advantages terronst
organizations emjoy in asymrnetric wars. Simiarly, Additonal Protocol 1
prohihits excessive meidemial damage to civilian targeis i relation to the
concrete and direct military advantage anticipated,” indiscriminate attacks,”
and perfidy.'” 1t also bans the disguise of temrerists as civilians, the use of
protected bodies or regular armies’ symbols and most of the strateges of attack
employed by terrorists.” The provisions of Common Article 3 and the Additional
Protoco! 11 bind parties to non-intemational armed conflict. Under international
Iaw, non-state actors are also bound by customary 1111 norms when they become
a party to an armed conflict.” The Appeals Chamber of the Special Court for
Sierra Leone held as fuliows:

“w-- it iz well settled that all partics io an aymed conflict, whether

13, Article#5 of Additional Protocol L

14 Article 51(2) of Additionsl Protocol I to the Geneva Conventions of 12 August 194%,
rclating to the Protection of Victims of International Armed Conflicts {Protocod 1) (1977)
reads as follows - " The ehilion populetion as such, as well as individial civilions, shall not
be the object of aftack, dvts or threaty of violence the primary prirpose of which is to spread
levroramong the civilian poputation ave prohibited "

15 Article 51(5)of Additional Protocol T

16, Artcle Siid)of Additional Protecol 1.

I7. Astcle 37 and 38 of Addifional Protocol 1.

13. nherexamples ofthe reducing ofithis asymmetry are the prehibitions on attacks on civilian
objects {article 52{1) of Protoco! I}, attacks on non-detemded lecalitics (article 5901} of
Protocol T} and attacks vn objects indispensable to the survival of the civilian population
prohbition {article 54 of Protocol i).

19, While wars were traditionally fought bobareen states, naost armed conflicts after 1945 wore
internal {zach 24 civil wars) and mvolved non-state srmed groups. Apmmst this backgroand,
tuics that bind partics to non-mtermational armed conflicts, including non-state actors, wers
codificd mArtcl 3 common to the Gensva Conventions of 1949 {Common Article 3) zand in
the Scoond Additional Protocol of 1977, Some of these rules have bocome cestommary THI.
nOTTS, Such as those contaned in Common Article 3. Morcover, additional customary THL
nomms applicablc to pon-imomoational armed conflicts developed pver the yoars.
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swales or non State aciors, are boupd by international
humanitarian law, even though only states may hecome parties
te international treaties.”™

Acomprehensive study published in 2005 by the International Committes of the
Red Cross (ICRC) identifics all existing customary 1HL norms, and specifies in
which type of armed confiict they apply.” Interestingly, a large number of the
customary nomms identifled in the study are applicable in both international and
non-international armed conflicts.” According to the Additional Protocol 1,
members of the armed forecs of each party to an international armed conflict
have "the right to participate dircctly in hostilities.” By contrast, the provisions
of the Additional Protocol 1 do not explicitly grant fighters of a non-state armed
group the right to take up arms against the state.™

SCOPE ANDAPPLICATION OFIHL. ON WAR AGAINST TERRORISM

Terrorist acts commiited only during the situation of armed conflict™ fall within
the scope of application of 1H1.. IHL have been designed to regulate mainly wars

20. Prosecutor v Sam Hinga Normgn, Case No. SCSL-2004-14-AR72(E}, Decision on
Prehiminary Motion Based on Eack of Juntsdiction (Child Recruitment), 31 May 2004, pHra.
pr

21, The study was published in two volumes in Customary Faternations! Humanitarian Law,
ofs., Jean-Marie Henckacrts and Lowise [oswaid-Beek ([CRC and Cambridge Tniversity
Press, 2005) (ICR{ Sindy on Custemary THL), Conveniently, a list of the norms idenstified in
the study is included in Joun-Maric Henchaerts, "Study on Cuglomary Intornational
Humanitarian Law - Annex: Tist of Customary Rules of [nlernational Humanitarian Law,”
$7 Int'! Rev Red Crosy (2005), 198 {Annex to ICRC Study on Customary ITHL), The ICRC,
an orgamization based in Geneva, is considered the "guardian™ of JHL. The fouwr 1949
(teneva Conventions and their twe 1977 Additonal Protocols grant the ICRC the right to
carry (i activitics such as bringing relicf to wounded, sick or shipwmecked mlitary
perscanel, visiting prisencrs of war, re-establishing contact between members of families
separated by conflict, aiding civilians, and ensuring that those protected by homanitarian
law are treated accordingly. The K'RC was responsible for the initial drafling, of the four
1949 Geneva Conventions and their oo 1977 Additional Protocols.

22. it 18 also noted that the Rome Statte illustrates that most of the important 11, norms
applicable 1 intermational asmed conflicts are also applicsblc to non-imtetnational anmed
cunflicts. The Rome Statute distinpuishes between war crimes {serious THI wiolations)
committed during Intemational armed conflicts and thosc committed during nom-
internationzl armed comflicts. A comparison between these sets of crimes shows few
substantial differcnees.

23, Aniclc43 () of Additional Protace] 1.

24, Saill, it can be argued that sonsistent with the prnciple of distinetion, customary THI. rorms
donot prohibit the targcting of stats [orces by members of 2 non-state actor which is enpuped
in an armed conflict with the state. See: Bon Sau?d, Terrorsm apd Intermational Hemanitarian
Law’, Legal Studics Research Paper, Wo. 14/16, February 2014, available at
ttp:ssrn.com/abstract=2394300, accessed on 7 Scptember 2014; Ben Saul, Terrorism
and Interpational Humanitarian Law' in Ben Sanl (ed), Rexearch Handbook on Internetional
Law and Ferroriem, Edward Elgar, Chelterham, 2014, chapter 13,

25, The term "armed conflict a5 defined in international Law covers any conflict, between states
or withim a state, which is chayacteristed by open vielence and action by armed forces.
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between states, and iheir retevancy to the war on international terror is restricted
10 acts committed in the context of national or mternational armed conflicts.
Interpational or mternal situations which do not bear the essential charactenistics
of armed conflicts, although marked by coilective violence, eonsequently do not
come within the scope of IHL, such as-situations of internal strife, riots and
violent repression etc. It is a basic principie of THL that persons fighting in armed
conflict must, at ali times, distinguish between civihans and combatants and
between civilian objects and military objectives. The ‘principle of distinction’, as
this ruke is known, is the cornerstone of IHL. War against terrorisim i3 sometirnes
conducted between governments and elements that act within their territories in
ways that do not always amonnt to international armed conflicts,” thus rendering
a substantial portion of the humanitarian law mapplicable. Acts of terror are not
always governed cven by the lmited corpus of laws that refers to non-
nternational armed conflicts. Sometires armics have difficnities observing the
principte of discrimination between military and civilian objectives, since
terrorist organizations consist of a few distinet mifitary targets.” Sometimes,
terrorist organizations arc difficult to deter. The possibility of termorist groups
being defeated solely by military action is reduced becanse itis difficult to assess
their magnitude. This is true because of several factors: these groups
usually do not operatc within peographically dJefined areas, de not
defend industnal nstallations, are not commmitted to the warfare of 2 civilian
population, operate largely within 'gray zones,™ are well camouflaged within
thelr environment antd are embodied in an idectogy rather than in any particular
institution.” Since a state can not make a credible threat of retaliation to a terror
attack that exceeds ifs "zone of tolerance,' the war on terror renders the logic of

26. Regarding the armment that most acts commuitted by stakes in the comiext of the war on
international terror do pot amount to international armed conflicts as defmed by
international law, see . Rona, Intcresting Times for Imternational Humanitarian Law:
Challcnges from the "War on Tarrr”, 27 The Flefoher Forum of World Affairs 55 (2003);
Imternatione! Fumaniiorian Law ond the Challenges of Contemporary Armed Conflicts,
Report preparcd by the International Committec of the Red Cross, Geneva {Scptembier
2003}

27. Foranclaborated discussion of the war on terror’s wnique characteristics, and the reasons for
which those characteristics hinder the implementation of humanitarian law in its cootext,
sec A, Roberts, Counter-Tervotism, Armed Force mnd the Laws of War, £4 Survival 13
(2002,

28, The torm "gray zoues” in this context refers to arvas such as parts of Afghanistan, Somalia
and Pakistam where mn effective control is cxercised.

20, Regarding the argumecnt that Al-Qasda wears 2 form of ideology more than a subsiantive
existence, see 1. Burke, Al-Jaeda: casting a shadow of terror, Londen, 2003, Admiticdly, the
removal of terrorist organizations' leaders could permanently or temporarily impede theis
opcrational capabilities, as bappesed with the apprehenzion of PKK leader Abdullah Ocalan
by Tmkey in 1999, or with the apprehension of Abimael Guzman, leader of the "Shining
Path™, in Peruin 1992, Itowever, those organizations evolved around the charismatic figures
of their leaders. It is doubdnl whether hipghly decentralized groups such as Al-Gaeda, which
is compuised of muitiple terronst cells and is based on ideology rather than a personabity colt,
wonld be gravely affected by actions directed againstits leaders.
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B. INTERNATIONALARMED CONFLICT (LIAC)

The rules of humanitarian law applicable to 1AC arc contained in the four Geneva
Conventions (GCs 1-1V) of 1999 and their Additional Protocol 1 of 1977,
The scope of application of these rules is found in Common Aricle 2 of
the four GCs.” This means that an 1AC is one in which two or more
statcs are parties. 1t should be noted that wars of national liberation have
been classified as international amied conflict™ Ant. 1(3) of Protocol 1 refer
to this provision, bnt Art. 1{4} expands the field of application to national
liberation wars, a provision vehemently opposed by the USA. Right to self-
determination legalizes terrorism. In particular to say oppressed peoplcs arc
allowed to use any means to attain independence is liable to be misconstrued, The
PLO,” KLA" and PKK” often summon up visions of fear, indiscriminate death
and violent destruction. These national liberation movements® see (hemselves as

conflici opposing the state 2nd non stale armed mroups has afready been codificd. 165 not hew,
per sc, bt it creates some kind of legal ssymmetry and practical problerms becanse those non-
intemational atmed vanflicts tend to be very polarized, radicalized. Bul a look at fe history of
international armed conflict, {there] were not, but sart of sentemen parties. See: Joremic
Labbi, "As Natwre of Conflict Changres, Ts Tnternational Humanitarian Law 56l Releyang?
available at- kg dtheglobelolservaiar.

orgvinterviows/72 [-as-nature-of-conflict-changes-is-international-humanitarian-taw-
still-refevane iimd =, (viewedon 6 September 20143,

FI AP Article 1 3 incorpotate by reforence (50O Common Article 2 {Common article 2yon scope
of application, ('ommen Article 2 provides: To addiion to the provisions which shall be
implementad in peacctime, e present {onvention shall apply to all caxes of doclared war or
of any other armed conflict which may arisc botween hwo or more of the High ("owtracting
Fartics, even if the state of war is not recognized by one of them. The Convention shall also
apply w0 alt cases of partial or total ceceupation of the termitory of a High Comracting Party, even
if'the said ocvupation meets with no armed resistance, Altheugh one of the Powers in conflict
tay not be a pany e the present Convention, the Powers who ars parties (hereto shalt temain
bouad by it in their mumal relations, They shall furtheemiore be bound by the Convention in
relation to the said Power, if the Tatter accepts and applies the provisions thereof”

38, Awarofnational liberation is a conflict in which people are Tighting apningt a colonial power,
in the exercise of its tight of setf- determination. Whereas the voncepl of the right of sclf-
determination is today wel accepted by the international community, the conclusions 1o be
drzawe from that right for the purposss of honanitarian law and, m particular, its application
specific conflict silnations are still somewhat controversial, {nder Protocol Tofs June 1977,
wurs of naional iberation nyust also be treated as contlicts of an intermational character,

39, Palestme Liberation Crganization,

40, Kosovo Liberation Army,

41, Partiu Kerkaren Rawvdigan - Kurdish Warkers Party.

4. Regarding the term ‘nationat iberation movernent' see %luka’s comment on Jefit Sluka, *Mariotal
Liberation Meovements in {Hobal Context” available at www fumifnari ereerrsrd
cafNZ 6 joffslnka hitmd, aveossed on 7 Soptember 2014 - The usc of the term "national liberation
movements’ has political implications, particularly when the groups 36 named are penerally
referred to by states samd the media as ‘torrorsts’. Mo ooc opposed to or critical of these
raovements calls them 'national liberation movements’ because kiberation  freedom ) his pusitive
value connolations for most people. Nowadays, in the conservative plobal New Right cra we live
in, most academics sesin 1o prefer the tenm “armed separatist (or SeccRsion st movements', which
they claim is 2 more ohjortive or neutral description; It is ba be noted that te prescot discussion
dises oot attlempt to address the issue of torrucism.  Terrorism is an extremely controversial lopic
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whose goal was to revise the (eneva Cenventions. While traditionai
international law had ahways held that internal conflicts were to be dealt with only
under municipal law, one of the aims of the 1949 Conference was to bring non-
international contlicts withiu the jurisdiction of the laws of waz. Tu the year prior
1o this Diplomatic Conference the ICRC prepared the IIraft Conventions for the
Protection of War Victims and submitted them to the 17th International Red Cross
Conference at Stockholm. These Draft Conventions saw a 4th paragraph being
added 1o C'ommon Article 2, which stated:

In all cases of armed conflict which are not of an international
charactey, especially cases of civil war, colonial conflicts, or
wars of religion, which may vccur in the territory of one or more
of the High Contracting Parties, the implementing of the
principles of the present Convention shall be obligatory on each
of the adversaries. The applivation of the Convention in these
circumstances shall in no way depend on the legal status of the
Parties to the conflict and shall have ne effect on that status"™

Sometimes conflict with a non state actor extends beyond the borders of one
state, In this case, the Gencva Conventions is not applicable. Some activities of
(and zgainst) transnational armed proups are nevertheless covered by the law of
international armed conflicts, including all hostilities directed against the armed
forces or the territory of one state by forces representing another state o1 acting
de facto under the direction or control of that other state, ™ If 1HL of international
armed conflicts applies somewhere to a transnational armed group, it does not
ensue that it applies to that group everywhere.” Indecd, what makes that law
apply 18 the attitude of the states involved, not the gature or geographical scope
of activity of the group. Until now, it has been regretted by somc analysts and
practitioners that once there was an mterational clement to a conflict in a given
territory, the entire conflict could not be classified as wholly international.®
After 11 September 2001, the UISA administration classified the "WAT as 2

49. Pictet, Commeniary of the Geneva Conventions of 12 August [949, Vol. IIL Giencva
Lonvention Relative to the Treatment of Prisoncrs of War, Geneva, KRC, 1960, 51,

0. See International Criminal Tribanal for the Former Yugoslavia, Judpement, Tadic, Appeals
Chamber, Tuly 15, 1999, paras. {16-144.

51, Atransmational armed group, such as Al Qaeda in 200! in Afzhanistan, may wcll be under the
direction amd control of a state. THL of internationzl ammed conflict will then apply [in
Afghanistan it applicd regardless bewause of tho conflict between the United States and the
Taliban, the latter representing, at the time, the de facto government of he country), Similasdy,
but mote cuntreversially, the taw of internaticnal armed conflicts applics when a state is
directing hostilitics against 2 transnational armed group on the territory of ancther state
without the agreement of tho latter siate fe.g., Isiael in Lebanon in 2006, if we consider the aciz
of Hezbollah to not beatiributable to Lebanon).

52, William K. Lictzan, "Combating Terroviom: Law Enforcement or War?™, in Michas] N,
Schmitt and Gimn Loca Beruto, eds., Terrorism and Internationad Low, Challenges and
Responses, San Remo: [nternational {nstitute of Humanitarian Law and {ieorge Marshall
Eurapean Center for Security Studics, 2002, p. 30.
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single worldwide 1AC against a transnational non-state aclor (Al Qaeda),”
where the terntorial boundaries of the conflict arc undefined, where the
beginnings are amorphous and the end undefinable, and, most importantly,
where the non-state parties are unspecified and unidentifiable entities that are
not entitled to belligerent status. Turning the whole weorld into a rhetorical
battlefield cannot legally justify, though it may in practice set the stage for, a
claimed license to kill people or detain them without recourse to judiclal review
anytime, anywhere. This is a privilege that, in reality, exists under limiled
conditions and may only be excrcised by lawlul combatants and parties to armed
conflict. The targeted killing of suspected terrorists in Yemen in November 2042
by a C'1A-launched, unmanned drone missile is a case in point. The killings are of
dubious legality under humaniiarian law for several reasons. First, unless the
event is part of an armed conflict, humanitarian law does not apply, and its
provisions recognizing a privilege to kill may not be invoked. The cvent must
then he analyzed under other applicable legal regimes.” Second, even if
humanitarian faw applies, the legality of the attack is questionable because the
targets were not direetly participating in hostilities at the time they were killed,”
and because the attackers right to engage in combat is doubtful.™ At the present

53, Since an international armed conflict under humapitarian Taw must b belwoch twe or moere
states. 118, officials and uther analysts have asserted that the global War on Terror ix an
mtemnational amed condlict even when it is not 4 conflict betwsen states. For a lopal
cxplamation of the TIS position, sce White House, Memorandum of February 7, 2002,
Appendix O to Independent Pant o Review Detection Operations, Chaizma the 1lonomabic
James R. Schlcsinger to US Secretary of Defense Donald Ruomsfeld, August 24, 2004,
available at <www defpuseling milnaws/ dug 24200808 2 dftnalreport pdf=.  Anthomy
Dnworkin, "Crimes of War Projoct, Excerpts from an Interview with Charles Alen, Deputy
Goneral Cemngel for International & ffairs™, 135 Department of Defense, Decamber 16, 2002,
available at = win crimesafuurorebraew s Hawspentagon-frony. fimd = For a critical
asscssmenl ol he US position, sce Marco Sassali, "Use and Abuse of the Laws of War in the
“War on Terrorism', 22 Lavw and Inequality: A Journal of Theory and practice (2004}, pp. 198-
203: Joan Fitzpatrick, "Speaking Law to Powes The War Against Termorism and Human
Rights", 14:2 Ewrepear Jowrrol of fmiernational Law (2003), p, 24%; Jordzn ). Paust, “"War and
Encmy Siatus after %11: Attacks on the Laws of War™, 2§ Yale Joumal of International Law
{2003), p. 325; and Catherinc Moore, "International Humaritarian Law and the Prisoners at
Guantaname Bay", 7:2 Internationa! Fowrnad of Human Righis (20033, p. 1; John B, Rellinger,
"Lezal Issues in the War on Terrorism!, available at < kg wwwestude, go/ 872000/ 38861
e =, (viewed on b Seplember 20141

54 Sweden's Foreign Minister, Anna Limdh, vsed the term “summary caccution” and further
stated: "Even terronists must be teated accerding to intemational law, Othervrise, any country
can starl cxecuting those whom they consider temonsts.” Quoted in Walter Pincus, "Missile
Strike Carded Out With Yomeni Cooperation; (ffcial Says Oporation Authorized Under
uzh Finding," Bashington Times, 6 November 2002, p 10,

55. Article 51.3, AP 1: The L%, position on this puint is difficult o discern. The Yernen attack
notwithstanding, the 1S, State [Yepartment remains critival of lsragli tarpeted killings of
Palestinian militants. Press briefing by State Department Spokesman Richard Beacher,
November 3, 2002,

56. The crileriaof GO LU, Article 4, that the United States ivokes o denry P0OW status bo detainees
it decms “unlawful combatants® would also appear to apply to the ClA, The CLA s not part of
the armed forecs of the Uniked States. Only members of the armed forees of a party to the
conflict (other than medical personnel and chaplaing} are combatants, catitted to participate
directy in hostilities. APT_Arhcle 43.2,
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time, the methods and means employed by the belligerents, the zoals of the
fighters and the nature of the parties mvolved m wars are gnite different to the
'classical’ warfare that took place in Europe and elsewhere.” Some conflicts that
would be deemed as purely internal include targe sroups of flghlers from abroad,
fmancial and rilitary backing from foreign governments, or incursions into and
even oecupation of foreign territory. 'Tnternal’ armed conflicts are in reality often
‘mixed' conflicts, that is, they take place largely within the termitory of one state,
but take place in an ntermationalised scting with a high level ol loreign
mtervention. These conflicts both affect and are affected by the actions of
neighbouring states and the intermational community at large. 1t is becoming
increasingly difficult to categonse these conflicts as either international ornon-
international in character.

C. NON-INTERNATIONALARMED CONFLICT {(NIAC)

A NIAC means fighting on the territory ol a state between the regular armed
tforces and identifiable armed groups, or between armed groups fighting one
another.” The rules applicable to NIAC are found in Common Article 3 to the
(Cs and m Additional Protecol 11. The scope of application of these rules is alse
fonnd in common artiele 3 and in Article 1 of Additional Protocol 11.° 1t is now

57, Jod Odermatt, Mew Wars' and the Tntemational/MNon-ioternationad Srmed  Conflict
Dichotomy', available at - wwweisise orgidmydimagesstories /P Paper ) dermoli
pedf=, (vigwed on | September 201 4); See Raldor, M., Now aod Old Wars: Cnganisad Fiolenor
i e {otohod Fra, Stanford University Press, 1999 However, one aspect of modem wars seens
to distinguish them from conflicts of carlier eras, that is, their complex combination of
mierhational and internzl elements. Modem wars are rarely cateporsised as being purely
utcrnational or purcly in ‘non-intemngtional” in character, but are vather a mixiwe ol internal
and interpational conflict, taking place o globalised context, involving both stale and non-
state actors, This pattern of conflict is far more complicaled 1han the Clausewilzan olion of
warfare in which state-eonirolled armics battle for control of terrilony. Tn some cases, the giate
is battling rebels whe wish to take contrel of the state or secede fromn it, i others theye is 2
struggle over control of natural resources or is fuellad by ethnic hatred, Tn reality, the modem
war is often a mixivre of all of these: profit making, eriminal activity, foreign mtervenlion and
cthnic conflict, The one thing common 1o these comllicls, however, i3 that the civiliun
populatian s often subject to gross human cights violations; To some, the difference between
*old" aod "new” wars 18 over-staded, anguing that the so-callod 'new' conflicts simply represent a
rchmn to nermal patterns of armed conflict after the end of the Cold War, Sec for more detaits:
Kalj,r\ias, 5., "New' and "'Old’ Civil Wars: A Valid Distioction?”, Forld Politics, vol. 54, 2001,
pao-t1g.

58, Common Article 3, Geneva (Convention, 1949; To be considered 2 non-international zmoed
conflict, fighting must reach a certain level of intensity and extend over 2 certain period of
time.

59, AP Partl. Scope otthis Protocol: Art I Material ficld of application
1. This Protocol, which develops and supplements Anicle 3 common to the {eneva
Conventions of 12 Aupust 1949 without modifying its cxisting conditions or applicatien, shall
apply 1o all armed coaflicts which are not eovercd by Ardicle 1 ofthe Protocol Additional 1o the
Gieneva Convendions of 12 Augmt 1949, and relating to the Protection of Viclims of
Internationai Armed {‘onflicts (Protacot f) and which take place in the termitory of a High
Centracting Party betwecn its armed forces and dissident armed forces or other organized
anned groups which, under responzible command, exercise such conrol over 3 part of its
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dimensions.”*A common feature of many internal armed conflicts is the
intervention of armed forces of another state, snpporting the povernment or the
insurgents. The simation of an internationalized NIAC can occur when a war
occurs between two different factions fighting internally ut supported by two
different states.” The Syrian Civil war is an example of an armed conflict that,
while being "internal’ in nature, follows the pattern of internationalisation of new
wars. The Assad regime is supported, not only by the armed forces of Syria, but
also by fighters from lran™ and Hezbollah™ as well as other foreign fighters and
extremist groups. The war has spilled over into Incidents with Syria's
neighbours, notably violence in Turkey.” The pivotal role of foreign support in
terms of diplomatic, financial and logistic assistance fo either side is also typical
of new wars’. None of this, however, has transformed the conflict in Syria to an
mtemmational armed conflict ander international law. The KCRC, for example,
has classified parts of the conflict as ‘non-international’ in character, and the
Cormumission of Inguiry on Syria treats the conflict as an internationaltred NLAC.
The more problematic legal question is whether the conflict is international or
non-international m nature. The Appeals Chamber of ICTY summarised s
position that 'in case of an internal armed conflict breaking out on the territory of
a State, it may become international (or, depending on the circumstapces, be
international in character alongside an internal armed conflict) if (i} another
State intervenes in that conflict through its troops, or afternatively if (i) some of
the participants in the internal armed confliet act on bebalf of that other stater.®
Where a non-state armed group is engaged in protracted armed violence with a
state and is operating from across an international border. It is a N1AC with the

64, thid The drafters of the provision covisioned its application only in traly intermal confhicts.
addition, the full text of the provision offers some support for this reading the Article covers oaly
cases of "armcd condlict not of an mternational character, Gécunring in the tomitory of one of the
High Contracting Partics." Despite its texat plansibifity, this reading of the provision is anguubly
problematic, First, this imerpretation would creatc an inexplicable regilatory sep in the Geoova
Conventions. On this reading, the {"ooventions would cover interraricnal smoed conflicts proper
and wholly mernal armed conflicts, but would not cover armed conflicts Botveen a state and a
foreign-based (ov Weanspational) anmed group or an inlcroal anmed conflict that spills owver an
intemational border into the torritory of zocther state. There is no principled {or pragmatic) rationalc
for s regulatory gap. Finally, thiz reading of the provision misconstrues the considerations that
limit the application of Common Article 3.

&5, The most visbie example of an intemationadized anmed conflict was the conflict n the Democratic
Fopublic of Conge in 1998 when the forces from Rwanda, Angola, Zimbabwe and Umands
intervened & suppot various groups inthe BRC, See- Stewart, (3.5 *Towards a single definition of
armed conflict in interpational humanitarian law: A critique of imterationalzed ammed condlict”,
(2003, E5B50):313-350, p 215, See alvo: Germude C. Chetirw, "Defiming Anmcd {‘onflict in
International Hunanitarian Law®, available at < wwwshadompidse com. -, (viewed on 31 August
2014).

66. "lranian soldicrs fighting for Assad in Syriu, says Statc Department offiial”, Fashington Post, 21
May 2013,

67. "Hezbollah chief defends sroup's invalvement in Syrian war®, Bashington Prrd, 22 May 2013,

68. “"Syria demics Turkey Revhanli car bombs role”, BRC News, 12 May 2013 available at:
= http A bbocoaldnews/world-middle-cost- 2499326 ~ (viewed on 3 Avgust 2014).

69, HCTY, Prosecutor v, Dusko Tink?, Appeals Jodgement, IT94-1-A, 15 Tuly 1999, Fara, 34,
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of IHL and there is no place for a third category here.”™ No civilian can be the
subject mater of any attack during armed eonflict. The Third Geneva Convention
does not require that everyone who takes up weapons on 2 battleficld receive
POW status if captured. Common Article 2 of the Conventions limits their scope
to armed conilicts between two or more High Contracting Partics. Thus, the hulk
of the Third Convention protections, including POW statys, are limited to
belligerents engaged in interational armed conflict between States. If civilians
directly engage in hostllities, they are considered ‘unlawful' or ‘unprivileged'
combatants or beligerents (the treaties of humanitarian law do not expressly
contain these terms).” Such acts are normally unfawful, but if carried out within
the eontext of an international armed conflict by persons who possess combatant
status and in accordance with the rules and principles of THL, they are lawful
actions,” They may be prosecuted under the domestic law of the detaining state
for such action. Both Tawful and unlawfu! combatants may be intemed in
wartime, may be interrogated and may be prosecuted for war erimes. Both are
entitled to humane treatment in the hands of the enemy.” In NIAC, combatant
status docs not exist. Prisoner of war or civilian protected status under the Third
and Fourth Geneva (‘onventions, respectively, do not apply.” Persons detaincd

78 Rute 1 of the I(RC Stady makes a clear distingtion betwoen civilians and combatants,
Article 5 of The 3rd Geneva Convention of 1949 provides that: "Should ary doubt arise as to
whether persons, having committed a belligerent act and having fallen into the hands of the
cocmy, beloug to any of the categorics crumerated in Article 4, such persoms shall enjoy the
protection of the present Convention unsd such time as their status has been determined by o
competent tribunal”. That clanse was clanticd by Anticle 45 Protocol 1 1977).

9. Unilians who are not members of a state's armed forces, such ag tetromists, are usually
considered “unlawful combatmts™ or "unlawful belligerents. Despite the common
conjecture that Geneva Convention 1V applics 1o thesc elements, some of the protoctions
included in it are not usually applied to "unlawful combatants”. See K. Dormann, The legzl
situation of "untawfulfunprivileged combatants", 849 TRRC 45 (2003),

& Drimstcin "The Distmction between Unlawfiul Combatants and War Ciminals” in ¥, Dinstein {ed.}
Inicravidonal Law at o Time of Perplexity: Excays in Honour of Shobiai Roserne (1980) 103 &t
pages L03-106.

31 Article 4 of Convention 111 defines whe is a prisoner of war (and by trnplication 3 combatant},
Membors of 2 lermorist group Gan by definition pot be members of the regular {orces of 2 state
failing under Att. (A K1) or (3} 0fomvention IHL They could be members of "other militias

-o[or] velunteer corps, .. including resistance movemenis belonging to 2 [State] Party to the conflict®
falling under Art. 4{A N 2). This provision requires thep, however, to fulfill collectively (i.c, asa
group) several comditions, including distinguishing themselves sufficiently from fhe civilian
population and respecting the luws of war, Bven if Al Qaeda in Afghanistan could have been
considered as a militia belonging to the stale, ts members neventheless could have been denied
misoncr of war status becanse A Qacda did pot comply with the conditions such u militia rmst
fulfill under ¢ oovention L1, in particular the respect of the laws and customs of war. See Aricle
HANZY of Convention M and, for a detwiled discussion, Luisa Yiemd, "Posoners of War or
Protected Persons qua Unlawfi! Combatants? The Judicial Safegniards to which (uantinamo
Bay Detainees are Lntitled®, 1 fowrnagd of intoenational Crimined Juaties (2{H3), p. 392-95.

§2. From an IHI. perspective, the term ‘combatant’ has no legal megmning owside of armed conflist,
The four Gencva Convantions wpply to situations of TAC, It is the Third Geneva Convention
which regulates the protection of lawiu] combatant; wpon captire by the cnemy. 1t procedures
for determination of entitlement ko prisoner of war status by 2 "conpetent tribimal in case of dolt
are mandatory,
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in relation to a NIAC waged as part of the fight against terrorism are protected by
Common Article 3 to the Geneva Conventions ™ As carlier said, 1JSA declared
that "WAT is an 1AC, but they claumed that members of terrorist armed groups
are 'unlawful combatants'.” Such a category of so-called ‘unlawful combatants'
does not exist in IHL.. The {T1L. hecomes applicable when the armed forces uf a
State are engaged inreasonably protracted hostihtes with a forewgn adversary or
are in occupation of {a portion of) another Statc's territory. Consequently, the
"WAT', whatever else it is, is not an intcrnational armed conflict in a legal sense.™
The Gencva Conventions legalty do not apply to the WAT becanse no terrorist
organisation is a nation-state and has not signed the treaties. The question of the
status and treatment of the detminees held at the American naval basc at
(iuantanamo Bay has generated a huge amount of controversy and has played
and will continue to play a fundamental role in proceedings before United States
Federal Courts.” Within this context, a number of questions require attention.
These include whether the THL provides for the possibility of the detention and
prosecution uf persons as 'unlawlul combatants’ or 'unlawful encmy combatants’
without granting them prisoner of war status. Another related question is to the
extent such a possibility exists, whether this would signify that such unlawful
combatanis would fall cutside the scope of the appheability of the Geneva
Conventions and to at least some degree of legal protection which flows from
them. Other related questions include what the requirements are under the
(ieneva Conventions in rclation to the determination of an individual's status as

83, Members of groanized armed groups are entitfed to no special statms imder the laws of NLAC and
may be prosecuted under domestic eriminal Taw if they have taken part in hosttlities. Unlawfil
comhatants do not qualify for prisoner of war status. Their situation upon capturs by the enéamy 15
coversd by the Founth Ueneva Comvention if they fulfill the nationality critcria and by the
relevant provisians of the Additional Protecod I, if rarified by the detaining power All persons
detained outside of an srmed conflict in the fight against terrorism we protecied by the domestic
law ofthe detaining state and by international nman righis Law.

#4.  Marco Sassoli, "Transnational Atmed Croueps And Intcrnational Humandtanan Law”, Progmam oo
Humanitarian Policy and Conflict Research, Harvard University, (veasional Paper Series,
Number 6, Winter 2006; $3abor Roma, "Totesestmg Times for Intemattiong| 1umanitarizn Lawe:
Chaltenges from the War on Termor™, Flew-ker Forum of World Affairs, Yol. 27,2, SummenFall,
2003, p.65

85 The militry operations conducted againgt ihe Taliban povernment and vrganized units of Al
Qacda in Afrhanistan and the war In Irag, both of which are said to be part of the overall
worldwide stupgle apainst tomonsm, do qualify as mtcmational anmed conflicks o wiich the
Yaws and custems of war', incioding the notion of combatant status, must be applied, Scec;
Common Article 2 of the foor Ceneva Conventions of 1949,

26 The status and treatment of unlawiul combatants of the Guantaname detainees and United
States policy towards the (fencva Comventions has been the subject of intense media
coverape in major mbermational newspapers and news programs, as well as in academic
journals and in books and artictes on curreot affais. Tho subject has also comne beleze United
Stares courts, soveral of which are still pending a final guteome. Sce mier alia, Seyrroor M.
Hersh, Chain of Command: the Road from 9/11 to Abu {fhraib (2004 ); K. Dérmann, "The
Legz! Singation of Unlaa-ful/ Unprivileged Combatants" in Inicrratione! Review of the Red
¢ross (JRRC) Vol. 85, March 2003, 45; L. Bomann- Larsen, "License to Kill? The Question
of Just vs, Unjust {'ombatants", in Journal of Military Ethics, Yol. 3, tssue 2{2004) 142,
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either an ynlawful combatant or a civilian, and whether or not the procedures put
into place by the USA Government mect these requirements.” The Third Geneva
Convention permits the government to detain enemy combatants for the
duration of a conflict. The indefinitc detention of terrorist suspects at
Guantaname Bay is one cxample of an issne, which to a large extent flows from
different interpretations of the Geneva Conventions and the concept of armed
conflict.™ Still, the increasingly ugly realities of armed conflict in the 21st
century may require yet another revision in the 111, Afier all, despite additions
that protect those fighting for uncenventional armies, the Geneva Convention
still don't address a scenario like the so-called war against terrorism, in which
combatants like al Qaeda have no national affiliation whatsoever” n case of
doubt whether persons having committed a belligerent act are combatants,
Article 5(2) of Third Geneva Convention prescribes that they musthe treated as

prisoners of war 'until sueh time as their status has been determincd by a
competent tribunal.’ The USA established sueh tribunals in the Vietnam war and
the 1991 Gulf War, but it arpued that, in the case of those detained in
Guantaname and arrcsted in Afghanistan, while {HL of international armed
conflicts applied, there is no doubt as to the status of the individuals.” If the
member of a transnational terrorist armed group is 2 civilian covercd by 1HL of
1AC or if the law of NIAC applies and if that member takes a direct part in
hostilities, he loses protection against attacks, but only for the time of such
participation.” Commentetors dispute both what 'direct participation in the
hostilitics' is, and for how long a civilian thus participating loses immunity from
attack.” Protected civilians may not be detained, except for two reasons. First,

&7, Torry Gill and Elies van Slicdregt, "Guantinano Bay: A Reflection On The Legal Stams And
Rights Cf Unlawful Enemy (ombatants™, available at =hpsifwrewutrechtlawreview.on ~,
{viewed on 1 Scptember 2614},

&R, When the coalition launched s campaign against Al Qaida and Taliban in Afrhanistan in
2001, many countries fully supported the legal conclusion that z State DaY enguys 0 an armed
comilict with an intcroational terorist network such ag Al Chida In the beginning of 2002
statcs joined the coalition fiphting in Afghanistan, Back then, most apgreed thal they were
engaged in an intemational armed conflict tn Afghanistan. This conflict in their view - and in
the view ofthe FORC' - ended in the sumener of 2006,

B9 Alex Markels, "Will Terrorism Rewtite the Laws of War?, available at < http.iwww apro rg /
25T LN 501 14 tdiwill-terrorism-rewrite-the-laws-of-war>, (viewed on 1 QAarrast 2014),

90. Donald Rumsfeld, Fiscal Year 003 Department of Defenye Budger Textimomy, available at
= www defeayelink milispeechos 2002 2020205 secdef2 omi -, (viewed on 4 Seplember
20143,

9. Protocell,An, 51{3), and Protocal I Am, 133).

9L See for differem approaches Frits Kalshoven, "Nomcombatamt Persons”, in Horace B.
Robertson, ed., The Law of Neval Operations, 64 {19911, e 31-32 amd AL E. Thomas and
James (. Duncan, ed., Arnotated Supplement to the Commander's Handbook on the faw of
Naved Operations, International Law Stdies, 73, Naval War Callege, Rhode 1sland, 1999, p.
484; Flang-Peter Casser, "Protection of the Civilian Population” in Fleck, ed., The Handbook of
Humanitarian Leow in Armed Conflict, New Yorc Oxford University Pross, 1995, pp, 232-233-
Lisa Turner amd Tynn £, Norton, "Civilians a the Tip of the Spear”, 51 Al Foree Law Review,
2001 pp. 27 and 31; Michael . Guillory, *( ivifionising the Foree: Is the Lnited Stotes Crossing
the Rubicon ", 51 Air Force Low Review, 20001, p. 117 and 120,
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treatment of captured intcrnational terrorists. This new form of warfare mast
have a new means of regulating conduct between forces. This new Convention
should have provisions relating to protections for non-military enemy
combatants, including the right to a military commission, the oppertunity to pray
and ohserve their faith, access to 2 detailed military defense counsel while
imprisoned, access to adequate military facilities, and quarters that are habitable.
The standards of IHL of IAC should govern the protection of 'civilians’ while
those governing NIAC should apply to the treatment of ‘combatants', A unigque
law covering all aspccts of the strugele between states and transnationad terrorist
groups would presumabiy involve creating a new category of conflicts for wliich
new rules should be devised. Unless one is prepared to lose the advances made
by 1L of international armed conflicts in the last one hundied and forty vears,
the new law shonld not replace the old law altogether but simply apply to anew
category of transnational armed conflicts. In addition, transnational terrorist
armed groups may also be parties to TAC, and itis vnnecessary to recall that they
respect 1HL. Targeted killings by the USA would not be authorised by THL
because in the absence of an armed conflict there, IHL dees not apply. In state
practice, strong opposition to USA drone strikes within the N Human Rights
Council may indicate that many states opposc the extension of non-international
conflicts to such situations, and prefer the conventional restriction of comnon
article 3 tir a single state's ferritory. Also, the assumption underlying THL is that it
applies to non-international contlicts chiefly because the state has lost control of
part of its temtory and people. This is not the case in third states on whose
ternitory an A7 Oaeda fighter (or other terrorist) is occasionally found. Law
enforcement will ordinartly be sufficient te address such threats - assuming the
state i question is willing and ablc te respond appropriately.”

Within the scope of THL, terrorism and terxorist attacks are prohibited under all
circumstances, unconditionally and withowt exception. As in the case of any
development of IHL, the atmo, rather, should be to improve the protection of the
actual and potential victims of the sitnations. The designation 'global war
aganst terronsm’ dees not extend the applicability of humanitarian law to all
events included in this notion, but only to those whieh involve armed conflict.
{liL. permits members of the ammed forces of a state to engage in hostitities
during an armed conflict. They are termed as lawful' combatant and ure

Secretary 1)onald Rumsfeld at apress conference of February 8, 2002, available online at
~www dafensolink milinovwsFet 200202082002 0208sd o=, (viewed on 15 April
2014} and White 1{ouse, Press Bricfmg by Ari Fleischer' of Tanuary 28, 2002 availablo
onlincat

<www whitehoise govinews releases 200200 2002001 287 11 bt =, (viewed on o 11 Jime
2014); 3. Moatgomery, "Creneva Comvention's Gentility, Treary Stresses Civil Treatment of
Prisoners", Washingtorn Post, 17 February 2002 p 1.

97. Ben Saul, Terrorism and Internationaf Humanitarian Lew", Legal Studier Rescarch Paper,
Mo. 14/16, February 2014, available at < Aftp: fsarm comdabstraci=2394 300>, {vicwed on 7
Septemvber 2014); Ben Saul, "Temotism and Internatioral Hurnsmitarian Law”' in Ben Saul
(cd), Resegrch Handimok on Internarional Law and Terrorism, Edward Elgar, < helienham,
2014, chapter 13.
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divorees must be accompamed by a parenting plan based on the assumption of a
shared parentage system.” The plan must inelude: the division in the care and
parenting tasks, how to inform and consult each parcnt on parcnting the children
anel the costs of caring and parenting the children.” 1f no plan can be agreed upon
or the plan is not amenable, the judge has the discretion to send the divoreing
parents to a mediator in erder to acquire such a plan before continuing the
divorce proceedings. The Dukch citizens appear io approve of such a trend with
a 2012 poll revealing that 71% of those sampled, agree with co-parenting after
divorce.”

THAWLAND

There are generzally two procedures for securnng child custody amrangements in
Thailand. The first is by mutual consent and the second, by the eourt. " Mutual
consent is an option for previous!y married parents who have divorced by mutual
congent, previously married parents whe bad an uncontested divorce, or
unrnarried couples i which the child 1s registered ax the legiumate child of the
fatber and the wnmarricd parenis agree on the custody :cu‘rangr&mmut.'ﬁ The court
deeides custody arrengementis when, there was a contesied divorce. In such
cases, the court can award custody to the parents or to a third person as a guardian
in lieu of the parents ifit is in the "happiness and interest"” of'the child.

SINGAPORE

Singapore fammly law roquircs the court to consider the hest interests of the child,
Aceording to the Women's Churter,” the ¢ourt may uot make "any judgment of
divorce or nulfity of marmiage or orant a judgment of judicial separation” unless
the court is satisfied “tbat arrangements have been made for ihe welfare of the
child and that those arrangements are satisfactory or are the best that can be
devised m the eircumstances” or "that 1t 18 impracticable for the party or parties
appearing beforc the court to make any such arrangements™.™ The "welfare of
the child" is the "paramount consideration” however, subject to this, the court
shall consider the wishes of the parents and the wishes of the child,” The court
may ssue an myunction restrarming the other parent from taking the child ont of
Singaporc where "any matrimonial proceedings are pending” or "wherc, under

42, Metherlands, Civil Code, Article 247 { 2009),

43, fhid,

44 Supran 4.

45 Thailsnd Civil and Commercial Code (Part 11, Book IV, Section 1520,

46, fhid, Section 1547,

47, Thailand Civil and Commercial Cade {Part M), Book 1V, Section 1520, available at
< bty Tavweommissionofindio nic, in/Consuliation b2 0P aper®e 2 Oon e 208hored X are
miage. pdl .

43. Singapore, Women's {Charter (1961)

45, Women's Charter, Arrangerneats for Welfare of Children, Part 123(1)

50, Wormen's Charier, Amrangements for Welfare of Children, Part 125 (2)9
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versus father) and instead such arrangemients (as noted zbove) are awarded
based on the best interest of the child standard. In 2005, tho Spanish Parliament
modified the Civil Code and estabiished the preference for shared custody
arrangements in the law. The Supreme Court in 2010 held that instability (not
having a single home for the child as the child is split between the parents) is not
a factor to be considered in the court's decision to award shared custody.™ n
CONtrast, numercus couniries across the globe continue to prefer legaily, sole
physical custody. For example, Norway has a legal presumption for sole
physical custody. Hlowever, the child has “right of aceess to both parents even if
they live apart”. Norway awards considerable autonomy to the divarcing parents
regarding the cxtent of the right of access only limited by the "best interests of
the child standard".

CONCLUSION

Shared parenting 15 totally new concept to Indian legal jurisprudence. While the
old prineiple of the father as the natural guardian, or metheris the best to protect
the interest of 2 child below seven, bas given way to the new concept of 'best
interest of the child which may be father or mother’ with visiting rights to otber
parent, who is not given the custody. This approach of the judiciary may lead to
logical next step of shared parenting.”Although shared parenting or joint
custody finds no mention in law in ndia, it is reported that Family Court judges
do use this concept at times to decide custody batties.” However, further

37, Kittered, RH. & Lyngstad, I, Untraditiono! Caring Arrangements amcag Parcnty Living
Aprart: The Case of Norway, Domagraphic Rescarch, Vol, 27, Art. 5 {202y pp. 121-152.

38 Twoexamples of altempts to instittionalize shared parcnting in India arc noted below, A sct
of midelines on ‘child access and child custody’ prepared by the Tata Institute of Social
Sciences {Mumbai) for Family Court judges and ("ounselors m Maharashira suprrcsts tha a
child may reside alternately, one week with the custodial parcot and one week with non-
custodial parent, and that both custodial and non-custodial parent share joint responzibility
for decisions involving child' s long term care, welfare and development.” Although the
snidelmes state that the above framing of'the idea ofjoint custedy is congistenit with the 1929
UN Conveation oo the Rights oi the Child, it must be noted that such a mechanical approach
to understanding joint custady is mimical to the nolion of best taterest of the child, 25 it treats
the child as a chattel to be passed around betoreen the twio parcnts every alicmate week, The
secood crample of foint custody is found in 2 recent judgment of the Karnataka Tiizh Court
in KM Vinaya B Srinivas™, In this case a two judge bench of the Court ruled that bot the
parcots zre entitled o get costody “for the sustainable growth of the minor child” and held
that the minor child be with the father from 1 JTanuary 1o 30 June and with the mother from |
July 1o 31 December of every year. Theparents were divected to share equally, the cducation
and other expenditures afthe child. Each patent was given visitation rights on Saturdays and
Sundays when the child is liviag with the other parent. The child was o be allowed to usc
telephonc or video contorencing with cach parent while living with the other. The six
monthly arrangement found in this example is much more workable that the weekly
armangement and is Likely to canse less instability and inconvenicnce to the child. 1t may be
noted however, that the terms ‘joint’ or 'shared’ do not mean giving physical custody to
parcnts with mechanical equality, and it is here that judicial pragmatism and creativity 1s
#oing 1o play 2 huge role in devcloping this concept further.

59 Supren.24.
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empirical research is needed to find out if it 15 in the 'best interest of the child' to
give his custody to one parent for a week or even six months, since this will not
allow him to settie down properly and may even hamper his/her emotional
development. The author feels that the practice being adopted by courts in India
that the custody of the child is given to one parent with visiting rights to other
parents seems to be the best option and must contite to be followed in India.


































between the brains of psychopaths and non-psychopaths including non-
spychopath crimimals, providing that psychopathic traits may be inherited, has
set the stage for arguments that cven those who commit the worst of crimes
should be held responsible. After all they did not choose their genetic makeup or
to be bom without the capacity for empathy.”

Now the Question arises, should not the crimingl law accommodaie
increasing psychologival and neuro-scientific evidence that the acts
psychopathic personalities do are not always entirely voluntary? Should not
the insarily defence plen be reformed to accommodate psychological defence
plea? What happens when a genetics expert testifies regarding a person's innate
capabilities of committing an offence? Philosopher Dan Brock asked, "if a
Person's genctic structure Is a principaf cause of hehaviour and that ceneiic
siructure is completely beyond the individual’s control, can an individual
Justifiably be held responsible for the resultant behaviour? "™

PSYCHOLOGICAL DEFENCE PLEA: NEED OF CRIMINAL
JURISPRUDENCE

The need of the hour is te include psycholegical defence plea in the criminal
furisprudence. With the psychelogical defence plea in place, the psychopath will
not at all be exonerated of his crimes and liability but those affected could
receive treatment either as an inpatient at & mental hospital or in the facility
where they are incarcerated, They would also be subject t¢ mandztory
bchavioural stndies by criminologist and psychologists for farther
understanding their disease and crimes.’’ Long incarceration withont any
treatment will not solve any purpose.

The belicf that psychopaths are impossible to treat is not well snpported by
available cvidence. Second there are suggestions that psychopathy may be
treatable given sufficient doses of treatrnent. Salekin’s review of trcatment
reports indieated that psychopathie individuals often did improve with
treatment, a5 indexed by the rednction in psychopathic traits or rates of
recidivism. Psychopathic patients were as likely as non-psychopathic patients to

45. Ronald Schowen, Jim Silver, ™The Insunity Defonee: dn imtersection of Moralite, Pubfic
Policy amd Seience”, available at~ kip:Avww piychologtoday. comMlagialmost-psy cho
Poth/ 20 205 he-invenity-defense > (vicwed on | February 2014).

46. Mark A. Rothstein, (1999). "The fmpuct of Behavioural Geneticy on the Law and the
Courts”, Judicaturc, 33(3), available at < ktfp:wvww ornf govischitechresourees -Human
Crename!/ publicat/fudicature/article S btmf > (viewed oo 26th August 20 10),

47, Alloyson L. Gay, "Reforming the Insamity Defense: The necd for @ Pryekologico Defect
Plea”, Student Puize, 2,10, 2010, availahle at < Aup:fwww.studentputse. com Jarticles/ 104/
reforming-the-insanity-defense-the-necd-Yor-a-psychologival-defect-plea = {viewed on 20
January 2014),












eruminal liability was left to the ruler to accommodate the same in suitable cages
wherever there is gross medical negligence.” Even in modern India, public health
as a matter of state policy attains priority under part IV of its Constitution and
improvement {not only maintenance) of public health is identified to be one of
the prmary dutics of "the State™ as per the defirition under Article 12, read with
Artiele 36 of the Constitution.” A fundamental right to 1ife (meant for afl and not
vitizens only) under Article 21 of the Constitution contemplatcs and
supplements the directive principle abovementioned.” Together Articles 21 and
47, as part of fundamental law of the land, constitute a legal wisdom and
consequent obligation on every citizen of India engaged in medical profession to
attain excellence and to adjure violence over human life whichmay be construed
to be public property, at least n the given context of widespread medieal
negligence being tco inimical to maintenance of public health, even if one may
forget improvement of the same as per the original wisdom ofthe Constitution.®

NEGLIGENCEASANATHEMA TO MEDICAL PROFESSION

As may be understood even in commeon sense, negligence in any form or content
attracts inconvenience and criticism, more so while negligence of a professional
service provider causes inconvenience to the detriment of his client. In
particular, so far as medical profession is concerned, neglisence of medieal
practiioner may put his patient to scrious health hazard including death-not
without reason that a casc of negligence is anathema to medical profession and to
publle health as well. Let us therefore enter into the jurisprudence agamst
neghgence.

By its classical definition, negligence, as a tort, Jacks intention to perpetratc
harm to other and thereby attracts cause of action for remedy of unliquidated

4. "We donot find in the Dharmasastra-s and Anthasastrs -5 any fule stating that the degree of
the penalty to be imposed depended npon the degrec of muilt. This characteristic feature can
frequently be found clscwhere in ancient Indian law. It scems that a areater penalty had to be
impescd on a physician who intentionally gave improper modical teatment, 2 lighter
penally on 2 physician who acted negligently or carclessly, and s still lighter pepalty on a
physician whose improper medical freatment was duc to mizapprehension cavsed by
ignorance. Although such 2 mele was not stated expressds verbis in the Dharmasastra-s and
Arthasastra-s the judpe {king) certainly had the right to subject his sentence, as far as the
degrec of the penalty was concemed, 1o the degree of guilt of the accused physician proved
doring {he investigation of his casc. L. Sterpbach, "Judicial $mdies n Ancicat Indian Law",
Part], Motilal Banarsidass, Trelhi, 1965, p. 316

4. "The Siate shall regard the raising of standard of living of its poople and the improvement of
public health as among its primary duties”. Article 47, The C'onstitution of Tndia, (950,

5. "o prson shall be deprived of his life or personal liberty except according to procedure
established by law", Article 21, the Constitution of Ladia, 1950.

6. Mt shall be the duty of every citizen of India-to safeguard public property and to adjure
violenee; to strive towards excellence in all spheres of tndividual and collective activity so
that the nation constanily riscs to higher levels of endeaveur and achievement. Article
S1A{IN), The Constitution of Tndia, 1950,
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Natwar Singh, One Life Is Not Enough, 2014 Edition, Rapa
Books, New Dethi, pp. XIH+410

Prof. (Dr.) 1sheeta Rutabhasini®

1. The year 2014 in Indian Politics is attributed to a colossal change in
domestic pohtics where a 125 year old party was strugglmg for
existence in the recently concluded Parliamentary elections, The world
watched with bated breath as the fourth generation Nehru-Gandhi clan
was not ahle to consolidate their hold in domestic politics. The year also
belomged to a lot of biographies being written by bureaucrats and onc
such was written by Natwar Singh, a former diplomat and later a
seasoned politician. The book comprises of 410 pages of gripping
anecdetes from varicus parts ofhis life spread over 22 Chapters.

2. The varly years of his life give a gliropse of his princely background
which gives him an exposure of British Raj but at the same time this
affluent upbringing also provides him the besi exposurc of intelicctual
capital. The Mayo, Scindia schooling coupled with St. Stephen's and
Cambridge education had already exposed him to the company of great
Indian ieaders and their childien. His first twist in life comes when he is
selected for IFS and lias to retum to India. Within days of joining
diplomacy the first challenge was working out with Jawahar Lal Nehru
on a concrete policy plan for friendly relation with China. Besides
diplomacy he has had a keen intcrest in reviewing books and was a
regular contributor to New York Times and Sunday Review. He struck
friendship with eminent writers and poople from varied fields like E. M.
Foster, Nirad . Chaudhari, R.K. Narayan, Shri Ra) Gepalachari (to
whom he attributes a special chapter), M.F. Hussain and many others \

3 His job profile gets him closer to the PM( and his princely background
along with his marriage to the Royal family of Punjab makes him assay
different roles. One gets to know the role of bureaveracy and its infinite
hold on the PMO. His sketch of events introdnces us to the great team
work involved in policy making but it also gives us an insight inio the
global politics particularly his narration of tenure as a diplomat in

* Professor of Political Scipnee, Amigy Low Sehool, Delhi
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afternoon was silver, the cvening lead’. But history would stand
testimony to this unique system of diarchy which converted a politically
reticent Sonia into a leader with Machiavellian traits.

The twist in namation gets interesting when he describes his sense of hurt
by being named in the Volcker commitiee Report (Oil-for-Food)
program me. 1n the factual parratiou of events and subsequent inquiries
being conducted botb by the Government of India and the Umted
Nations, he goes ou to explain the position of him being the ‘fall guy” in
Cangress politics. He explains as to how the Congress party was named
in the repert too but all investigations according to lum were under strict
palitical pressure to absolve the Congress and book Natwar and his son
Jagat. There is nothing permanent in politics and he has seen the sky-
kigh in his reputation and profession and he also experienced the nose-
dive where everyone in the party gatherings who once sought favour
werenow avoiding even an eyc contact. A very well said statcment in the
hook "Politics is a blood sport where there are no friends at the top'. What
one experiences is harassment, innuendoes and character assassination
but what keeps you going are strong nerves and a sense of honour.

1 would strongly recommend the book to all acadermcians and students
who would want to understand the fine nuances of policy-making.
Matwar Singh's book offers a wounderful insight inte his world of friends
and acquaintances with whom be always stayed conpected, His great
sense of hurnour, strong family bonding kept him going. 1t 18 a pleasure
to learn from his experiences and bis book will explam the fine-craft of
diplomacy to all who intend having a career in policy-making be it as a
lawyer or as a bureanerat. He has had the pleasure of serving generation
of politicians across the glohe (India, Pakistan, Sri L.anka) both at a
personal and professional level. This book definitely opencd & new
dimension of a bureaucrat's life that they need not be necessarily men
with files but could be erudite par excellence.
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