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A Case of Gender Discrimination in the Tuformation
Technoiogy Enabied Sectors (ITES): Case Study in
Bangalore.

Dr. Sapna S.”

ABSTRACT

“Moreover, since sex, like race and national origin, is an immutable
characteristic determined solely by the accident of birth, the imposition of
special disabilities upon the members of a particelar sex because of their
sex would seem to vielate “the basic concept of our system that legal
burdens should bear some relationship to individual responsibility. ™

it is a reality that societal stereotypes do not allow one category of persons
fo have the same access to opportunities as the other in the work place. The
perception of discrimination implicates that, personal traits of the worker,
though unconnected with the work place productivity subsume appraisal in
the labour market’ One of such personal irait adduced in this frame of
reference is “gender”. Gender stereolypes pose barriers to the hiring,
retention and promotion of women in the work place putting them in a
disadvantaged position when compared to men. Apparemtly, discrimindtion
is made whenever decisions are taken at work place by placing reliance on
such uncomnected traits,

Reflections of gender segregations are apparent with women seemingly doing
“traditional women jobs” and men doing “traditional men jobs"”. Gender
segregation as one form of sex discrimination is known toe actualize serious
negative outcomes where women tend to find themselves in low-end, low-

¥ Associate Professor & Principal, BILS, Karnatoka

1 Air India v. Nergesh Meerza & Ors Air 1981 5C 1829 (Supreme Court of India).

2 Kennith 1. Arrow, The Theory of Discrimination, presented at, Discrimination in Labour
Market,- Industrial Relations Section, (Princeton University, October 7 and October 8,
197 1).available at, http//www2.econ.lastate.edu/classes/econ321/roshnrg/ Arrow%20-
%20The%20Theory%200f%20Discrimination.pdf, (Last visited on February 5, 2013).






they feel that women are better suited for voice-based projects® and perhaps, the,
the wide range of hours and variable shifts available in call centers has fuelled
the entry of more women into the workforce.®

To analyze the forces which propelled feminization, in a broader perspective, the
general pattern of gender visibility is linked to trade and investment which came
to be directed towards economies in which labour costs is relatively low. This
precess evidenced the iilt towards market regulation rather than statutory regulation
as international competitiveness survives on low cost of labour. The
conceptualization of ‘growing feminization in the labour market’ has been
hypothesised by Standing as being linked to changing nature of labour market,
characterized by flexibility and informal employment in the following words’.

“The global market has been in an era of market regulation and growing
market flexibility in which new technologies, new labour control sysiems
and reformed forms of work organization has iransformed the paitern of
labour force participation through out the world In the process the turn of
the century will mark the end of the cemtury of labouring man in the literal
and real sense, in that women will account for as many fobs' as men.”.

In the given contextual developments, ‘women’ became the most obvious choice
by the employers to fit into this employment pattern. The employers seemingly
cashed on the general feminine attitudinal traits where women were found to
work for less wages having lesser “aspiration wages” as against men who
would not be agreeable for the same. This brought about the substitution of
women for men.

5 Alarge number of women are joining the 1T enabled services sector (Ramani, S. 2000). A large
number of companies as GE, American Express, Standard Chartered Bank, Citibank, British
Airways, Microsoft, AOL time Wamer, HF, Delil Computers, Prudential Tnsurance, Morgan
Stanley, Mark & Spencer have call centres where a sizeable number of woimen are employed
ranging from 335 to 65% (www.express it people.com). GE capital had 40 to 55% women
employees in their various centres (Sandhya Sule, 2002). A stndy of an internationak call
centre at Pune (Dutta, 2003) showed that 59% of employees were women. See, Ramani, S,
IT Enabled Services: Growing Form of Telework, 33(26), ECONOMIC AND POLITICAL
WEEKLY, 2305-2307 (Tune 24, 2000). .

6 Hamnif, Zeenobiyah et all,, Working fime flexibilities: a paradox in call centers?, 36(2),
National Institute of Labour Studies, 178-193 ( January 1, 2010), available ar, htip://
www.freepatentsonline.com/article/ Australian-Bulletin-Labour/23 7838392 himl, (Last visited
on December 5, 2012).

7 Guy Standing, Global Feminization through Flexible Labonr: A Theme Revisited, 27 (3),
World Development, 583-602, (1999), availabie at, http:/fwww.elsevier.com/locate/worlddey,
(Last visited on February 20, 2012).






new industry-specific challenges in terms of work conditions having a particular
implieation on women and one such glaring problem is the issue of gender
discrimination in the work place.

M. Conceptualizations of Sex Discrimination and Organizational Infinences:

Sex discrimination in the labour market has been described as oceurring when
one group of emplovees with education, experience, training and abilities are
given an inferior treatment in hiring, occupational access, promotions or wage
rates on the basis of personal characteristic like gender or race, which is unrelated
to productivity. Wage differentials or lower access to opportunities are common
forms of sex discrimination at the work place. To formally classify discrimination,
it takes typically three forms; Hiring discrimination {This means preference given
to males even though females have equivalent educational gualification); Promotion
discrimination {This happens when female with equivalent achievement as a male
is denied promotion or has less access to opportunities) or Firing Discrimination
(when women are selected because for termination because of their gender
rather than inefficiency in productivity).

Albeit the inerease in employment opportunities for women in a new economy
specifically in an industry likes the ITES industry, both horizontal and vertical
segregation is a seemingly a typical phenomenon that is visible. The segmentation
theory contends that, labour is socially construed and derivatively, opportunities
are connected to the ascribed (gender factor) and not the actual eharactenstics
of workforce.!

The segmentation theory explains the prevalence of gendered classification in the
labour market while the feminist theory insists that the “patriarchal forces™ which
perpetuate the subordination of women in the society, has a spill-over effect in
the labour market putting women in a relatively disadvantaged position by denial
of access to opportunities. The organizational structure and tendencies are such
that, there exits both conspicuous and hidden rules around the so called “male”
norms in the workplace. This makes it harder for a woman worker to accommodate;
a woman would have work more hard than a man to prove her worth, a woman
finds herself excluded from male social circles which are in fact very important
for career development; ot the employer’s assumption refating to the woman’s
family responsibilities puts woman’s work in the secondary status. This is the

11 Thus jobs are secondary because they are performed by workers generally considered
secondary: jobs are reparded as unskilled because they are feminized and not feminized
because they are unskilled. Craig, C., ef af, LABOUR MARKET STRUCTURE,
WDUSTRIAL ORGANISATION AND LOW PAY, { 1982).






This doctrine was first extended to explain the exchusion of women in blue-coilar
jobs which were represented in heavy mascunalized terms as “heavy”,
“dangerous”, “dirty” as if to link it with the marhood itself. But, in case of white-~
collar employment, rather than the physical traits to base their conception of
feminity, the hine of thought, now focused on the “domesticity” to justify the
fack-of-interest doctrine. In fact, the Courts adopted theory of “secondary
wage earner’” to a woman to explain her lack of commitment to wage work as
against the domestic work which was considered to take her priority. In totality,
this theory advocates the perception that, as men and women are different, they
have different physical characteristics and varied domestic experiences whieh
dictate their different job interests. Derivatively, women take the choice of
“disempowerment” themselves,

This debate prominently figured in a sex discrimination case brought by Equal
Employment Opportunities Commission (EEOC) against Sears, Roebuck and
Co'? in the US District Court in Chicago tried in 1984-1985. The issue primarily
related to the claim of under-representation in high paying commission sales jobs
alleging violation of Title VII of the Civil Rights Act, 1964. On behalf of the
Company, it was argued that, this under-representation was rot due to
discrimination as claimed by EEOQC but because of women's own job
preferences* The bulk of Sear’s defense related to the EEOC’s failure to
establish Sear’s intentional discrimination (disparate treatment) against women
and failure on part of EEOC to produce testimony of discriminated victims.

Two well known Feminist historians Rosalind Rosenberg and Alice Kessler-
Harris testified in this behalf as expert witness presenting conflicting interpretations
relating to women’s refationship with her employment and the employer’s role in
structuring the pattern of women’s employments. In this matter, the Court ruled
that the Company had not discriminated against applicants and the said segregation
was the result of applicants’ own work preferences, This interpretation of the
Court was largely shaped by perceptions premised on a shared assumption that
women can chose their employment option independent of the employers action.

13 Sears, Roebuck and Co is the largest retailer and the nation’s largest private sector employment
of women. Scott v. Sears, Roebnek & Company, 41 FEP Cases 803 {7th Cir. 1986). (District
Court of United States).

14 Womeu were geuerally hot interested in commission sales jobs because of the feilowing
reasons contended on behalf of Sears;[1] Fear or disitke of the competitive, dog-eat-dog
atrnosphere of moest commission sales division [2] discomfort or unfamiliarity with most
product lines [3] fear of being unable to eompete and losing their jobs [4] Fear of non-
acceptauce by customer in a traditionally male-oriented jobs [5] distaste for the type of
selling [6] preference for non commission sales job [7] overall belief that increased earning
potentizl of commission was not worth takiug additional respousibifities.






Table- 1: Hierarchal Structure in the ITES weorkplace:

. Trainee

. Associate / Executive,

. Senior Associate,

. Supervisor/ Assistant Team Leader,
. Team Leader,

’ Assistant Manager,

. Manager,

. Project Managet,

. Assistant Vice President,
. Vice President

* CEO

Table-2: Career Level Connotations: ¢

LEVELS DEFINITIONS.
I. ENTRY LEVEL No supervisory role.
2. MANAGER LEVEL Supervisory role, Mentoring and

Training. Designations of Team
Leaders (TL) to Managers.

3, DMRECTOR LEVEL Head the Divisions.

4, TOP LEVEL. Assistant Vice President (AVP), Viee
President (VP) and CEO.

In fact, at the tramece level, the surveys indicaie that there are a stgnificant
percentage of women in the [abour force in the ITES work place. No kind of
segregation or preference is visible save in exceptional cases relating to marriage,
young children eic., the factors which would not influence the recruitment of a
male employee. The organizational practices commonly involve a HR round (one-
on-one interview) at the interview'”. This comprises of a few personal questi}ms

15  Interview with Mr. Afagappan, Senior Team leader, ITES, (Bangalore, December 11, 2012).

16 fbid. '

17 Where the applicant’s may be asked if they require any future leave. In case the applieant
opens up relatiug to marriage, pregnancy, it could become a decisive factor.






3. The reasons of “marriage” and “young children” do not affect a man’s
chance of recruitment as much as it does of a woman.

b. The Promotion Level:V?

From the trainee level, within a period of [ month, Associate and then to position
of Senior Associate happens by default within a period of | year.

From Senior Associate, the next level for promotion is Team Leader (TL), Assistant
Team Leader (ATL) or Flow-Worker (Supervisor Level) which on an average
could take tenure of two years. The promotion to flow-worker is solely on the
basis of scores. This is a change in designation but not in terms of increase in
pay. However, promotion to TM or ATL will see a hike in pay and this is on the
basis of

. Scores;

* Leadership skills;

] Process know-how;
. Tenure,
. Manager s views.

Promotion from TM/ATL to Assistant Manager depends on;
. Absenteeism of team members
, Attrition of team members.
. Complaints against manager

. Quality Scores.

19 /4.
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CHART-3: Excerpt from one of the Survey respondeuts.

“I was overlooked for promotion because | said | was pregnant”.

“During the maternity leave, I was served with the notice for termination™.

¢. The Fermination Level:

In the termination level, there is no visible sign of gender discrimination like, for
example “women first poiicy”. These decisions are on the basis of scores which
makes no distinction between a women and a male employee.

d. Effect of Gender Segregation:
In summation, gender segregation hreeds;

1. “Differential wage pay™ This happens because when women remain
concentrated in the low-end job, their access to development is blocked. By
the way of illustration, jobs in the nature mortgage coliections, credit card
collection are mostly male dominated. The hiring process, right from the
time of advertisement is masculanized to extent that, it becomes difficult
for a woman even to think of appiying to this job. Important to note, this is
a job which carries huge incentives in the form of percentages for every
deal they close.

Even in case of women and men who do the “same kind of job™ under the
same roof, though the salary is fixed, the incentives are not. Incentives take
a heavy reliance on;

. Quality;

. Attendance;

. AHT (Average Handle Time).
. Number of calls.

CHART-4: Excerpt from one of the survey respondeuts.

Though the last three factors are transparent, many women complain of
manipulation in Quality Grading.

1 was not appraised for the value of the work T put in. In fact, because [
preferred not to co-operate or compromise on my values with my TL.

“Break times are also taken into count as “schedule adherence” which puts a
woman into a disadvantage in cases of pregnancy, periods when she is
likely to take more breaks”

13












or shop, and where the said affairs are entrusted to any other person, whether
called a manager, managing director ot by any other name, such person. Therefore,
m the context of discrimination at work piace, according to this Act, private
employers would be brought within the remit of Equal Remuneration Act, 1976
where the Act enjoing a duty not to discriminate between male and female
employees in terms of pay, during recruitment and at the time of extending
employment henefits. Non-compliance of the said provisions will attract
imprisonment as well as fine Section 11 of the said Act deals with non-
compliances by Companies and in which case, the director, manager, secretary or
other officer of the Coinpany shall become liable to be proceeded against and
punished accordingly.

V1. Short Comings:;

1. Restrictive Scope of the Principle of “same work” or work of a “similar
nature”, as set onl in Section 4 of 1he ERA, 1975,

The scope of section 4 of the Equal Remuneration Act 1976, which requires
employers to pay equal remuneration to men and women for the “same work™ or
work of a “similar nature”, is relatively more restrictive in nature. The Convention
speaks about the principle of equal remuneration for men and women for work of
equal value, for the reason that the concept of “work of equal valne” goes
beyond “similar work” and encompasses work that is of an entirely different
nature, but which is nevertheless of equal value.

Applying this to the ITES industry, as is evident from the data collected the
structure of the ITES work place is characterised by a peculiar set of designations.
Even if a woman aggrieved were to file a complaint alleging segregation and
discrimination, producing proof would be extremely onerous. The burden is very
heavy on the woman to prove different designation mean same wark or doing
work of a similar nature.”

26 Section 10, EQUAL REMUNERATION ACT, 1976

27 Tu its report, the Government states that replacing the notion of “work of a similar nature”
in section 4 with “work of equal value” was not cousidered uecessary in the Indian context,
“especially since the term “work of equal value’ has not been quantified”. The Committee
notes that the importance of the coucept of work of equal value lies in its requirements that
the content of the work perfermed is the tocus for comparing the remuneration of men and
women, and that the scope of comparison is as wide as possible. Equal Remuueration
Convention, Cemmittee of Experts or the Application of Conventions and Recommendations,
(1990), gvailable ai, htip://www.ilo.org/wemsp5/groups/pnblie/@ed_norm/@relconf!
documents/meetingdocument/wems_151556.pdf,( Last visited ou 6 February, 2013),

17












Analytical Study of International Terrorism:
A Research Problem

Komal Audichya’

ABSTRACT

Terrorism, the "cancer of the modern world”, is a real and serious threat
not only to the very existence of a particular individual but to the entire
nation by saboraging its democracy, eroding its development, economic ond
political stability. With increased information technology and globalization
the international terrorism is fast emerging as the major threat fo the security
scenario every nation state. Report by Global Terrorism Index shows fivefold
increase the number of deaths from ferrorism since 2000 and has become
the major national security risk for most of the countries. Thousands of
civilians have been killed, sexually abused, maimed and displaced by
terrorists from Syria to Irag to Libya to Mali, from Afghanistan to Pakistan
to Somalia to Kenya to Nigeria, from USA to France fo Britain, almost every
country exposed to specter af terrorist vielence. Since it is not confined to
the boundaries of the State but is so wide spread, it can be defeated only
through multilateral and multifaceted strategy. The UN Security Council,
having primary responsibility to maintain international peace and security,
has repeatedly failed to adequately deal with threats to peace and security.
The most important factor in its failure is the term International terrorism
has not been defined so far yet. Only a umiversally accepted definition will
depict the common will of initernational community trying to combat
international terrorism. This paper will throw light on why it has been
difficult to define the concept of international terrorism and how it is
rendering the United Nations efforts to combat it ineffective.

Key words : international terrorism, definition, difficult, ineffective

*  Vice-Principal, Saheed Bhagat Singh Law College, Joipur.

21

























































All these conventions were successfully concluded because they are imprecise
and vague. As a result they could be interpreted and is often interpreted differently.
The large measnre of discretion “weakens the texts’ utility in terms of global
security, which could be enhanced through setting out overriding
imperatives.”*They have certain common features:(a) all have adopted a definition
of terrorism which does not describe what constitutes the act but describe certain
types of terrorist acts. They reflect a consensus that there are some acts that are
such a serious threat to the interests of all bui without reference to the motives,
political or ideclogical, of the act of the perpetrator. (b) The question of the State
itself as terrorist actor is not considered and they all concentrate on actions by
non-State actors (individuals and organisations).

Suggestions

Even after conumitting to the international conventions on terrorism the states
have not stopped sponsoring arms, finance or assisting terrorist gronps. For
example; in the Indian State of Jammu and Kashmir by Pakistan and jihadi
groups and in the past even the LTTE received political, financial, logistical and
even military support from India.What are the obstacles which are preventing the
states from co-operating in taking measures against the acis of terrorism? The
ambiguity of the definition of terrorism has not been tackled even by the main
producer of anti-terrorist legislation, the United Nations. The international
community has adopted a number of international treaties thatare intended to
combat certain types of terrorism, such as the hijacking of aircraft but there has
been no agreement on a definition of terrorism.* However, as such, much is at
stake in the definition of terrorism.> -

To combat terrorism without defining it does carry certain drawbacks. It gives
rise to uncertainty and leaves States the possibility of making unilateral
interpretations of the term for their own interests. The term has also considerable
consequences relating o co-operation betweenstates, such as intelligence sharing,
mutual legal assistance, asset freezing and extradition.

52 Michael Dartnell, A legal inter-network for terrorism:Issues of globalization, fragmentation
and legitimaey, The Future of Terrorism, Max Taylor & John Horgan {ed.), (London: Frank
Cass &Co. Ltd., 2000), p. 204

53 The Rome Statute of the International Criminal Conrt does aot eontain express reference to
acis of terrorism,despite a number of proposals in eartier drafis. However the Statute does
apply to and define a number of crimes including crimes against humanity and other offences
that can include acts of terrorism. Terrorist acts can, in certain eircumstances, constitute
crimes against humanity. For details and further references, see A. Cassese,
Internationalcriminal {aw (Oxford, 2003}, pp. 120-132.

34 8. Marks, A. Clapham, frnternational Human Rights Lexicon, (Oxford,2005),p.345 55 A/44/
456/Add.1,100ct. 1989
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Terrorism is a politically motivated violence which is different from other forms
of social violence. So it is very difficult for the states having divergent views to
agree on a common definition. The states or individuals have used violent means
to attain political objectives. Even if they had legitimate cause, the acts of terrorism
can never be justificd.

Mexico once used the occasion to point out: The basic problem which has
arisen in tacklingthe question of terrorism is the lack of single criterion
determining the fundamental component elements of the definition of the
term. Only the adoption of such a criterion would make it possible to
establish mechanisms 1o help eliminate the practice of terrorism.>

The international organisations are aware of the definition issue but they are not
keen to ereate universally accepted definition. They condemn terrorism but are
not agreeing on legal definition of terrorism. As seen above the pragmatie approach
also needs universal acceptance of the term otherwise many obstacles are there
in combating terrorism.

There is urgent necessity of a definition as well as its accepiance by the States.
They will have to give up their political or economic preferences. The definition
of terrorism intended for exclusively legal purposes wonld beparticularly difficult
to0 work out but without such a unified stand by allnations, the propensityof these
terrorist attacks will be insignificant comparedto the attacks yet to come.

Currently Member States are negotiating an additional international treaty, a drafi
comprehensive convention on international terrorism®. This convention would
complement the existing framework of international anti-terrorism instruments
and would build on key guiding principles already present in recent anti-terrorist
conventions: the importance of criminalization of terrorist offences, making them

55 A/44/456/Add.1,100¢t, 1989

56 Draft Comprehensive Convention against International Terrorism, A/59/894, AppendixIl
The definition of the ctime of terrorism, which has been on the negotiating table since 2002
reads as follows:
“I, Any person eommits an offence withit the meaning of this Convention if that person, by
any means, unlawfully and intentionally. causes:

(a) Death or serichs bodily injury to any person; or

{b) Setious damage to public or private property, including a place of public use, a State or
government faeility, a public transportation system, an infrastrncture faeility or the
environment; or

{c) Damage to property, places, facilities, or systems referred to in paragraph 1 (b) of this
article, resulting or Iikely 10 result in major economic loss, when the purpose of the eonduct,
by its nature or context, is to intimidate a population, or to compel a Government or an
international organizaticn to do or abstain from doing any act.

41



punishable by {aw and calling for prosecution or extradition of the perpetrators;
the need to eliminate legislation which establishes exceptions to such criminalization
on political, philosophical, ideological, racial, ethnic, religious or similar grounds; a
strong call for Member States to take action to prevent terrorist acts; and emphasis
on the need for Member States to cooperate, exehange information and provide
gach other with the greatest measure of assistance in connection with the
prevention, investigation and prosecution of terrorist acts.

There must be consensus on a definition of terrorism so that comprehensive

convention on terrorism get adopted by UN member but the negotiations of the

Comprehensive Conventionhave not progressed still after nearly a dozen years of

discussions at the UN. In fact PM Modi while speaking at 69" session of UN

General Assembly urged the member states to adopt the comprehensive convention

on international terrorism and asked pertinently “Are we really making concerted
fteriational elforts to fght these forces, or are we still fiobbled by our politics,
our divisions, our discrimination between countries, distinction between good and
bad terrorists.” The failure to adopt this convention is helping the terrorisis who
are continuing to commit this heingus crime. This convention will give strength to
the measures to prosecute terrorists and confront terrorism.A single comprehensive
convention on terrorism, in place of present I4 conventions, is the present
requirement. But lack of definition of terrorism has presented meore difficulties
when terrorism is described as a threat to iuternational peace and security. The
states will have to change their positions and give up the differences over issues
and make this comprehensive convention on international terrorism as well as
fight against international terrorism a reality.

42












Duties Says ‘It shall be the duty of every citizen of India to protect and improve
the natural environment including forests, lakes, rivers and wild life, ang to have
compassion for living creatures.

Right to Jand and property was initially placed in fundamental rights under art 9.
Development and environmental protection both initially did not find place in
fundamental rights. When parliament experieneed that art 19 is acting as a
barrier to development art 19(1)(f) was dragged out of part 11I. On the other
hand environmental rights(right to poilution free air, clean water and right against
noise pollution etc) was dragged by courts in part IIL It was a balancing aet.
Holders of land lost their fundamental rights to property but right to environment
and right to jungle ete was recognized.

Right to Development

Right to development is third generation of rights.® In the case of Islamic Academy
of Education v. State of Karnataka® (2003) the Supreme Court of India
observed that right to development finds place in WTO and GATT. It takes into
consideration globalisation and opening up of economy. The right of development
from the human rights point of view must be construed liberally.” The Supreme
Court of India added: * '

5  The human rights are ciassified as firsi, second and third generations of right. It was initially
propoased by Czech jurist Karel Vasak in 1979 at the International Institute of Human Righis
in Strasbourg. He used the term in 1977. Vasak's theories have primarily taken root in
European law. Karel Vasak, “Hunan Rights: A Thirty-Year Struggle: the Sustained Efforts to
give Force of law 1o the Universal Declaration of Human Rights”, {/NESCO Courier 30:11,
Paris: United Nations Educationai, Scientific, and Culturai Organizetion, 1977. A few bocks
and experts give this credit of classifying human rights into three generations 10 Prof. Louis
B Sohmin ‘the New International Law: Protection of Rights of Individuai than States’ dme.
U L Review pl

6 ALR20038C3?24,2003{2)Supp].SCR474,2003(6)8CC69?,2003(6)SCALE325,2003(?)1?1,
DATE OF JUDGMENT: 14/08/2003. hitp:/fwww.judis.nic.in/supremecourt/helddis.aspx.;
12004]1 mefiri 67-144, 1t was a five judge beuch of V. N. KHARE CH & 5. N. VARIAVA &
K. G BALAKRISHNAN & ARINT PASAYAT & S.B. SINHA. Two separate judgments
have been delivered by V. N. KHARE, €I and $.B.8inha, I. VN. Khare, CJI defivered for
himselt and for Variava, Balakrishnan and Pasayat, JJ.Writ Petition {civil) 350 of | 993{With
S.L.P(Civil) Nos. 11286/2003, 11351/2003, 11]89-11195/2003,W.P{Civil) Nos. 355/1993,
174/2003, TP{Civil} No. 286-288/20:03, S5.LP(Civii} Nos, 3465-3466:2003, 3942-3943/2003,
4002-4003/2003,9253-9254/2003, 10561/2003, W.P.(Civil) Nos, 261/2003, 275/2003,2R80/2003,
289/2003) '

7 Para IR9 and para 204.

& Para 196.
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Muslim family came back in Gujrat. In North East various Bihari laboures
are murdered. In Maharstra various Bihari and UP people are beaten and
displaced. Most of them ,however, came back and are back to business.
Due to terror threat people displaced from Punjab, and Jammu/Kashmir,
Most shameful is Jammu and Kashmir where due to terrorism lakhs of
people left Kashmir. There was ethnic ¢leansing of minority Hindus in 90s
with connivance of some men in power in JK govt. Right to religion,
security education, life, expression all trampled, They are still scared and
displaced and do not want to go back.

Naturai disaster

In certain cases displacement may be because of natural disaster like
tsuntami, flood, earth quake etc. They are beyond human and State control
but they do cause displacement.

Development

What is development is discussed previousty. Development has negative
and positive impacts. Negative development impacts means affecting human
and social capital, economic growth, poverty rednction, Millennium
Development Goals (MDGs), and environmental sustainability. Displacement
can have positive effects when the displaced are able to develop skills and
coping mechanisms and contribute to economic growth. Narmada judgement
(Sardar Sarovar Project case) acknowledges that ‘at the rehabilltation
sites they [tribels] will have more and better ameniiies than which they
enjoyed in their tribal hamlets. The gradua! assimilation in the mainstream
of the society will lead to betterment and progress.’?

Narrow policy- Some time the policy of government is motivated by
narrow political considerations of vote, regionalism eic which lead to
displacement and gross human rights violations. State governments some
time pursue displacement as a part of policy. Two incidents may be
discussed.

i.  West Bengal

Marichjhapi Incident- Refugees from Pakistan who came to West
Bengal were rich and poor. Rich were easily accommodated with the

26 Olga Tellis v Bombay Municipal Corporaiion, 1986 ATR 180, 1985 SCR Supl. (?) 51. Tt was

a constitution bench decision dated 10 July, 1985, The bench consisted of Chandrachud, Y. V.
(CI), Fazalali, Syed Murtaza, Tulzapurkar, V.D., Reddy, O. Chienappa , Varadarajan, A.
Deeision written by Y V Chandrachud. The judgement completes 30 years in 2015.
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CBI at work - Problems and prescription for change

Dr. Upma Gantam""

ABSTRACT

Despite the fact that the various anti-corruption laws were enacted by the
legislature and the institutions were established with defined powers and
duties. Still, the experience shows that the corruption has increased in
different ways on a daily basis to the extent that now India, is considered
one amongst the most corrupt nations. The object of the present research
was to gather a first-hand empirical data on various aspects of corruption,
anti-corruption laws, and anti-corruption agencies so that the same can be
fruitfully used for reference by all the concerned authorities and personnel
i.e. CBI officials, special judges, legislators, advocates, etc. The present
research seeks fo formulate the measures and steps to make the Prevention
of Corruption Act, 1988 and other allied laws implementable in the right
spirit of their legislation thereby improving the working of Anti-Corruption
agencies jor the betterment of society by eradicating corruption.

Key Weords: CBIL corruption, investigation, trial.

1.0. Imtroduction:

Corruption has been a feature of human behavior sinee the beginning of time. 1t
has been part of the strueture of human relationships and very much bound to the
way people live their lives with each other and distribute status and power. Two
thousand vears ago, Kautilya the prime minister of an Indian King, had already
written a book, ‘Arthashastra® says: “[The King] shall proteet trade routes from
harassment by courtiers, state officials, thieves and frontier guards...(and) frontier
officers shall make good what is lost...just as it is impossible not to taste honey
or poison that one may find at the tip of one’s tongue, so it is impossible for one
dealing with government funds not to taste at least a little bit of the king’s
wealth”. Therefore, it is incorrect to state that corruption has become more
widespread today, as it has existed in some form from the earliest days of the
social organization, Cormuption has been an omnipresent and universal phenomenon

1*  Assistant Professor, USLLS, GGSIP University, Sector 16-C, Dwarka , New Delhi, 10078
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in India needs to be addressed immediately. The reeognition of corruption as a
major problem of governanee needs te be followed by the reformulation of legal
and institutional mechanisms to combat it. Such a reformulation would require
continnous efforts towards revamping the enforcement machinery and empowering
the officers.

I is in this context the present study was taken up to evaluate the working of
Prevention of Corruption Act, 1988 with an empirical study of CBI involved in
the investigation and trial of corruption cases. This study identifies some specific
weaknesses in the existing legal and institutional framework during the
- investigations and trial of corruption cases In India. The weaknesses so identified,
¢an be considered to improve, strengthen and reorient the legal and institutional
framework meant for corruption eases.

The present work intends to examine the working of the CBI, a premier
investigating agency, viz. ground realities in which this organization works. The
purpose of this study is to provide a new framework for legislative and institutional
reforms to make CBI a much better tool for fighting corruption. While proposing
this framework, the researeher is mindful of the inherent weaknesses of legislative
changes in Indian society, as well as of the crisis of law enforcement, a ehallenge
faced by all sectors of administration in the country.

2.0. Research Methodology:

Spatial area of the present study was confined to NCT Delhi, This metropolitan
city which is a National Capital was chosen as the locale of the survey.

For the interview purpose, the officials of Anti-Corruption Division were selected
as they are the officials posted in this development for handling the investigation
of corruption cases. Amongst police officials of CBI a sample of 30 was selected
comprising of Superintendent of Police, Additional Superintendent of Police, Deputy
Superintendent of Police, Inspector thereby representing each cadre of Investigators
to make it more informative as to refiection of various difficulties they face
during the investigation of corruption cases at different levels. Thus the sample
design followed in the event of investigators is stratified sampling'. But because
the investigators selected from each stratum is based on simple random sampling
the entire procedure ie. first stratification and then simple random sampling is
known as stratified random sampling.

14 If the popnlation from which a sample is to be drawn dnes not constitute a homogenous
group, then straiified sampling technique is applied so as to obtain a representative sample
from each strata; see C.R. Kothari, “Research Methodology: Methods and Techniques”, New
Age International, New Delhi, 2006, p.16.
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of time and continues to receive a high level of demand for its service from
various stakeholders, ever increasing expectations and jurisdictional constraints,
have been putting an enormous burden on the organization and stretched its
ability to discharge its mandate efficiently.

It is observed and supported by the people interviewed that there is political
mterference in the functioning of CBI and the need to ensure the independent
and autonomous functioning of CBI is always stressed upon. Due to limited
Jurisdiction in the present scheme of DSPE Act, 1946, Section 6A of the DSPE
Act, 1946, a need for prosecution sanction, inadequate protection to the victims
of corruption and witnesses against retaliation causes undue delay in the
investigation and then a trial of corruption cases.

It is observed that Section 6 of DSPE Act, 1946 clips the wings of CBI. The
jurisdiction of CBI is eonfined only to Union Territories for investigation of
offenses notified under Section 3 of DSPE Act, 1946. It requires the consent of
the concemed state government under Section 6 and a corresponding notification
from the Central government under Section 5 of DSPE Act, 1946, before taking
up investigation of a case outside the Union Territories. Due to this legal hurdle,
CBI cannot be the first responders. By the time the CBI is handed over the case,
precious time 1s lost which not only results in loss of the crucial evidence but also
provides ample time for criminals to escape who operate at an electronic speed
or move the ill- gotten wealth in safe havens across the globe.

Therefore, In the corruption cases having inter-state, inter-organisational and
international ramification, CBI should be supported by a perfect legal fabric and
should be given concurrent power to investigate the cases without any hurdles.
Most of the states may hold the view that providing such powers to the CBI
would be an infringement on their jurisdiction. But it is worthwhile to mention
here that seme states like Punjab, Orissa, and Himachal Pradesh have aiready
agreed fo the suggestion. Under the Chairmanship of Dr. Madhava Menon, this
idea is also put forth by the Committee on Draft National Pelicy on Criminai
Justice System. The Committee has stated in its report that — india could not
afford to leave it to mdividual states within the Union to tackle the menace of
terrorism and certain types of organised crimes and that some joint mechanism
which is centrally activated and controlled, seemed to be an absolute necessity
and the Constitutional division of powers however interpreted could not come in
the way when nation’s interest is in question.

Therefore, it is suggested that vesting CBI with appropriate statutory backing to
take Suo-meto cognizance of corruption cases would in no way affect the essentials
of our federal structure.
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Further in continuation of above, it can be further suggested that in tune with the
requirement of time, there should be a separate Act for CBI, in which it should
be ensured that central government does not resort to arbitrary exercise of
power, compremising the autonomy of the states in national interest while
guaranteeing statutory autonomy to CBI and alse fixing up its accountabiiity by
setting up Internal vigilance department, could be possible solution for improving
the working of the CBI for better investigation and prosecution of corruption
cases, rather than continuing with the present legal framework where CBI derives
its powers from DSPE Act, 1946.

CBI being the only agency in India which has acquired and accumuiated necessary
expertise in successfully investigating organized crimes and therefore enacting an
enabling legislation for CBI, can be a significant step towards establishing CBI
into an independent and accountable agency dealing with investigation and
prosecution of corruption cases.
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‘Circumventing’ Public Participation iu
Laud Acquisition: Loss of People’s Voice

Dr Deeksha Bajpai Tewari!”

ABSTRACT

‘Social Justice’ is the foundation stone of the Constitution. Further, the idea
of social justice finds its place in the concepts like fair redistribution of
resources, equal access to opportunities and rights, fair system of law and
due process, ability to wake up opportunities and exercise rights, profection
of vulnerable and disadvantaged people. These principles are well taken
care of by the part Il of the Constitution. Initially, The right to property too
was considered a fundamental right but the questions of social justice were
creating obstacles in the path of development for which the State through
‘eminent domain’ had to acquire private land Therefore, the right to praperty
was changed from a fundamental right to a legal one (through the 44th
Amendment in 1978). Thus, no one could anymore challenge an acquisition
of private property on grounds of violation of Fundamental Rights.

The use of ‘eminent domain’ for acquiring land from people and the absence
of any clear cut national policy governing the principles and procedures of
such acquisitions resulted in deep angst amongst people. To address such
resistance, dfter a long and arduous deliberation, in 2013, the pavliament
promulgated an important Act called “The right to fair compensation and
transparency in land acquisition Resettlement and rehabilitation Act 2013’
The Act claims to provide to the different developmental projects Affected
People (PAPs), a right to “fair” compensation for their losses. The Act also
makes it obligatory for the government to ensure complete “transparency”
in any land acquisition taking place for development and growth. For

1*  Assistamt Professor, Department of Geagraphy, Dyal Singh College, University of Delhi, New
Delhi-i10003.

80




































parties as well as various development NGOs and activists alike. Giving an ear to
the concerns of the industry, the government could have held a wide-ranging
national debate and consultation to arrive at a fresh compromise betweeu
conflicting interests.

Conclusions

Planners and decision makers increasingly recognize the need for better
appreciation of social consequeuces of policies, plans, programmes and projects
(PPPPs). SIA is likely to contribuie substantially toward undcrstanding such
impacts. This is ail the more important in view of the fact that such impact
assessment has become a mandatory requirement in the LARR (2013), though it
is restricted only to the land acquisition for the private companies or public
private projects. Stakeholder participation in land acquisition is thus no longer an
optional operative but a mandatory provision. But, the news report from time to
time and many state governments’s initiative of curtailing and circumventing this
SiA and thus public and stakeholders participation in their road to land acquisition
cause greater public discontent. This approach, in a fast developing economy like
India can only prove troublesome and full of bottienecks and delays in the course
of any developmental intervention.
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Assisted Reproductive Technologies:
Problems aud Concerns

Dr. Rajinder Kaur Randhawa*
ABSTRACT

Assisted Reproduction is defined as ‘manipulating the gametes outside the
body and transfer of gametes or embryos into the body’ The last two
decades have been witness to a rapid increase in the number of technologies
that assist reproduction, increasing the chance of conception and carrving
a pregnancy to term. The term “Assisted Reproductive Technologies” (ARTs)
encompasses various producers, ranging from the relatively simple intrauterine
insemination (IUD} to variants of in-vitro fertilisation and embryo transplant
(IVF-ET), also referred to as IVF and more commonly known as “test-tube
baby technology”. Since the latter half of the 20th century, these technologies
have developed at a rapid pace. They have also influenced the way in
which society views pregnancy, reproduction and motherhood. Research
and promotion of ARTs was undertaken in India as a government initiative,
but it soon fed into the private health sector and has since then flourished
as a private enterprise. The public sector eventually discontinued the
programme, but the ART industry in India has continued to expand steadily
ever since its introduction. There are various legal tangles that manifest it n
the different phases of the process involved.

Kewwords : Assisted Reproduction, fertilisation, pregnancy, health sector

Introdnction

The concept of family has played an important role in the formation of the
saciety since time immemorial. The privilege to marry and establish a family has
been considered as a fundamental human right. Human right law upholds the
positive right of all people to marry and form a family.! Every society across the
world has given prime importance to the institution of family as the most basic
and fundamental unit of social relationship. When two individuals get together
and bind themse]ves in the matrimonial bond, then a new family comes into
existence and such family gets complete with the birth of children. Unforunately,

*  Assistant Professor, Amity Law School, Delhi (Affiliated t0 GGSIP University, Delhi).
T Arlicle 16 {1} of Universal Declartion of Human Rights, 1943,
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Artificial Insemination

Artificial insemination means the insertion of sperm into a woman’s vagina to
cause pregnancy using a method other than sexual intercourse. When the semen
is deposited in the vagina, the cervical canal or the uterus, by artificial means,
such as instruments, is methed of bringing about pregnancy in a healthy woman
otherwise but who is unable to conceive a child through sexual intercourse with
her husband, is called artificial insemination (AI).

The indications for artificial insemination are:
Incurable defects in the husband’s semen reuding him incapabie of procreation.
i Mental disease In the husband

ii.  Hereditary disease in the husband of such a kind as to contraindicate
paternity and

ii. ~ Rhesus incompatibility resulting in failure of children to survive beeause of
erythoblastosis and the husband is homozygous Rhesus positive.

Where the male genetic material of the husband is introduced artificially into the
woman’s body, it is known as “Artificial Insemination Homologous™ or Artificial
Insemination Husband (AIH). Where the genetic material is obtained from male
other than the woman’s hushand, 1t is called “Artificial Insemination Denor (AID)”.
From the human rights point of view AID generates much heated debates.’

Anonymity and non —anenymity of gamctc donor

One of the most problematic human rights aspects relating to AID is concerned
with the anonymity of gamete donor. At international level, the vast majority of
countries endorse anonymous gamete donation and some countries sueh as France,
Denmark and Norway do not allow offspring any information. In England, the
Human fertilisation and Embryoclogy Act, 1990 stipulates that gamete donation
should be anonymous; the ideniity of the donor cannot be given to either the
donor offspring or the couple receiving the gametes. There is, however, in recent
years a discernible trend towards allowing children access to identifying information
about their gamete donor. The first country to remove the anonymity of gamete
donor was Sweden, allowing the child, when sufficiently mature, to find out the
identity of sperm donor. Austria also allows the child to gain identifying information.
In the US, there is no legislation, at either federal or state level, that either
prohibits or enforces anonymous gamete donatiou. The matter is regulated by

9  Kshitij Kumar Singh,”Human Genome and Human Right: An Overview” 50 JIL{ 74 {2008),
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nen- legally binding prefessional guidelines, which recommend the anonymity of
the gamete donors.'®

Chiid’s right to know vis-a-vis parent’s right net to tell the genetic origin

Many sccieties in the present time have begun to place greater emphasis on the
rights of child. Article 7 of UN Convention on the Rights of the Child, 1989 can
be seen as being of fundamental importance as it provides for the right to know
one’s parents. In the context of donor anonymity it has been expressed as the
child’s right to know the identity of gamete donor. In our contemporary culture
young people have strong moral ciaims fo know the genetic identities. It has been
conterkled by some that now it is time for thesc moral elaims to convert to legal
rights. Such a right based argumcnt has been used by various legislators to justify
policies of non-anonymous gamete donation. There are some people who argue
that in case of gamete donation there are compelling reasons for not telling the
chiid. It has heen contented that it is not the best interest of child to tell about the
gamete donation because there is a fear that telling a child how they were
conceived would cause severe social and psychological problems. A further
reasen for not tetling the child is that parénts should have the right to privacy and
if they keep such information confidential that is their prerogative. It is clear that
balancing of these competing interests is a difficult matter that requires a full
debate, discussing the merit of each case. However, in future it might well be the
choice to be made between a reduced, non anonymous programme that respects
the ehild’s right to know and a much wider anonymous programme that secks to
benefit a greater number of childless couples."

In Vitro Fertilisation (IVF)

In in-vitro fertilisation, the eggs are surgically removed from woman, fertilized
with the available sperms in a dish and the embryo replaced into the womb of the
woman who completes the carriage till delivery. In IVF, semen samples of the
husband/denor sereened two or three times. The semen of the husband/donor is
checked for Hepatitis B surface antigen and HIV I and HIV II. In this, oocyte is
picked up transvaginaily.’?

i0 Lucy Frith,"Gamete Donation and Anouymity™ Human Reproduction 819 (2001).

il ibid

12 K.Mathiharan and Amrit K. Patnaik (eds.), Modis Medical Jurisprudence and Toxicology
847 (2000).
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The Right to Entitlement: An Examination of the Coneept
B. Bhavana Rao’

1. Introduction

This paper seeks to give an understanding of the concept of entitlement from
different perspectives. What is entitlement? To one, entitlement would mean a
simple right. To another it might mean a concrete positive action taken by the
government. For yet another, it may go in the direction of jurisprudential
understanding of the concept of entitiement theory, that is, the theory of distributive
justice. Further as gathered from material, there is a great and wide difference
between rights and entitlements, realistically speaking. The real context may talk
of welfare schemes as entitlements provided by the States. Yet they may look
similar. This is a concept with wide dimensions. Therefore here this proceeds
with a hope of trying to doing full justice within the constraints of time and
resourees, to give elarity on the coneept.

A historical rewind of the concept of entitlements in a country like USA would
reveal that until 1933, the welfare schemes were taken care of by the State or
the local level. Later on the federal govetnment joined in by passing the Social
Security Act in 1935 to remove the difficulties of the complexities of the various
schemes at the local level, which included make a distinction between the people
as “worthy poor”? who were those estimated to be unable to takc an employment,
like the disabled, and “unworthy poor” who could cope without any aid.

An example of entitlement is right to food. Though food is a basic need, it cannot
be given its due weight as a right until a person gets a feeling of entitlement to it
A right to entitlement to food perhaps is the remedy in such a case. The definition
of food security at this time which is generally used, is of the World Food
Summit which happened iu 1996, and puts up with this a substantial similarity to
the definition of the right to food.* However a right-to-food pedestal to food
security is distinct from other approaches to reducing hunger and malnutrition and
complements food security considerations with dignity, rights acknowledgment,
and transparency, accountability, and empowerment concerns. 1t is based on an a

*  Assistant Professor, Amity Law School, Delki (Affiliated to GGSIP Univesisty, Delhi)

1 Available at http:/fwww. brainyquote.com/quotes/keywords/entitlement hitra} (visited on 11/
09/2014)
Cristine N, Simini, “Welfare Entitlernents in the Era of Devolution™, 9(1) GIPLP 2002 93.

3 Kerstin Mechltem, “Food Security and the Right to food in the Discourse of the United
Nations”, 10(5) ELJ 2004 631.
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or the nermal development of the foerus, oris likely to cause her miscarriage
or otherwise (o adversely affect her health.

The Mational Food Secunty Aet, 2013 is An Act te provide for food and
nutrltional security it human Life eyele approach, by ensuring access to adequate
quaniity of quality [ood at affordable prices 1o people 10 live a life with diguity
and for matters eonnected therewlth or incideuwtal thereto.

The Mational Programme for the Health Care for (he Elderly (NFHCE) is an
articulation of the International and national cornmitments ol the Govermnment as
envisaged under the UN Convention on the Rights of Persons with Disabilities
{(UNCRPD), Nationzl Policy on Older Persons (NPOP) adopied by the
Government of India in 1999 & Section 20 of “The Maintenance and Welfare of
Parents and Sentor Citizens Act, 2007" dealing with provisions for medical care
of Senior Citizen. The Act secks to provide accessible, affordable, and high-
quality long-termn, comprehensive and dedicated cave services to an Ageing
population, creating a new architectme tor Ageing, build a framewodk to create
an enabling environment for a Society for all Ages, to promote thé concepr of
Actlve and Healthy Ageing.

Specific objectives of MPHCE are to provide an easy access to promotional,
preventive, eurative ad ehabilitative services (o the elderly thoough communiy
based primary health care approach, o identify health problems in the elderly and
provide appropriate health interventions in the community with a strong referral
backup suppert. It aims to build capacity of the medical and paramedical
professionals as well as the easre-takers within the family for providing health
care to the elderly and to provide reterral services to the elderly patients through
district hospilals, regional medical institutions.

The Matonal Rural Employment Guarantes Act 2005 is an Act to enhance
livelihood security in rural areas by providing at least 100 days of guaranteed
wage employment i a fnancial year 10 every househeld whose adult members
volunteer to do unskilled manual work. This work guarantee cae also serve other
olyectives: generating productive assets, protecting the environmen!, empowering
rural women, reducing tutal-urban mugration and fosledng social equity, among
others. For effeciive management, the legislation also mentions implementation
principles aod key agencies, The principles are collaborative partnership and
public accountability, community partieipation, panchaysts as principal authoritics,
overall responsibility of district pregramme coordinator and programmc offiecr,
coordioatioo among agencies, aod resource support. The agencics are Gram

36 The Matiomat Food Scounty Actl, 20103
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9. Problems with Implcmentatiun of Entillement Schemes

Fvery year, developing eountries introduce various policies and welfare schemes
to address the larger issues of poverty, social exelusioo and Lealthcare services,
Yet, maoy of these schemes and entitlements don’t reach the bottom of the
pyramid. In many cases, citizens don’t know about the existenee of these
entitlements. In some cases, they know about the existence of these schemes —
but they have no idca how to go abowt availing it, On the other hand, the various
NGOs and policy makers lack information that allows them o understand why
public welfare schemes do not reach the masses or promote evidence based
policy making and designing of welfare programs.

A research paper published by Goy Slandiog®, for the UNRISD* talks of why
00 many cooditions on entitlements to schemes such as cash transfet schemes
to the poor may actually be an infringement on the human rights of the poor.

Thiz means they offer to overcome people’s poverty if, and only if, they meet
certain conditions, acting iu ways that policy makers, or those designing policies,
regard as desirable. lmplicit in that judgment are several presnmptions.

He says, by definition, cooditions are patemnalistic and patronizing, and thus contrary
te human rights and freedom. In this regard, they offend two further principles of
distribitive justice. The first is the Patematism Test Principle: A policy is just ooly
1f does uot impose controls on some gronps i society that are not imposed on the
most free. If 2 poor person 15 ouly- assisted if he/she fulfils a condition® not
imposed oo others in the cormnunity, that Liovits the persen’s reedom. And the
policy presumes the designers know what is best for the individual or familv and
that there is a single best way ¢f behaving. Social justice also requires policy
makers t0 respeel what might be called the Rights-not-Charity Principle: A policy
or instimtional change is just poly if it extends the fieedom, or rights, of the citizen
while curbing the discretionary power of administrators, bureancrats or officials.
1t is impossible to Imagine a conditlonal scheme that does oot give discretionary
power 1o those required to put into effect the conditious. To meet minimal

42 Guy Sanding, @ British economist, is Professor of Developraent at the School of Oriental
and African Swdies, University of London. He is former Director of the Socic-Economic
Security Programme of the Laternationa Eabour Orgamisstion, and 15 co-presldent of the
Basic Income Earth Network thet promotzs the right to a basic ineome.

43 Guy Standing, “Conditionality and Himan Rights", available ongline at htip:feprints soas.ac.uk
£ 18499 11 1 Conditionativy %4 20 and % 20 Humaan % 20 Rights % 20 _ % 20 Nows % 20
Y2 26 % 20 Views % 20 % 20 UINEESD. pdf visied on | 508/2014.
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There are some problems with entitlements in the practieal sense of the word
and has been discussed by some political scientists to have had curbs on the
larger public good. The mention largely is of cash transler schemes in this
context. However, from. an Indian perspeelive, the entitlement schemes are largely
uhiconditional and a few on the schemes are conditional cash transfer schemes
which have a larger causc and purposc for keeping them that way. For example
cash transfers to girl children atter reaching different stages in academies is a
conditional one, that i, on fultilling the requirement the cash is transferred to the
girl’s bank account.

In America for example, parents have instead instilied in their children the idea
that “entitlemnent” should have a positive connotation, and that any public assistance
programs shonld be favoured and supported, and that “fabour™ is no longer a term
to take pride in, bat instead something to reject at all costs. Parents who in their
youth happity took odd jobs to provide for their families, have raised children who
would rather not work at all then take a joh they do not believe is hixnrions
enough for them, and have no shame in sucking society’s economic pool dry. This
never-cnding cycle of blame evasion is perpetualing the trend.

Economic, sociat and cultural rights ave recognised and protected in intermational
and regional human rights mstriments, Member states have a legzal obligation to
respect, protect and fulfil economic, social and cultiral righis and are expected to
take progressive action towards their fulfilment. While immediate fotfilment may
not be possible dne to the econowmic situation of a country, postponement of
preactive action is not permitted. State parties must show genuine efforts to
secure the econoric, social and coltura) rights enshrined in the {CESCR.

However the right to freebies in various junisdictions have brought about the
tssnes of nsing the State resources in a way that the development of the hnman
capital In terims of productivity and labour has been a concemn for many policy
makers.® In 2007, the International Social Security Review released a detailed
cxamination of the effects of the expansion of these social safety-net programs
on the coonamy. ™

In its simpicst form, the predietion of this theoretical literatnre is that larger
welfare states will have a negative impact on growth. Higher levels of taxes
which are necessary to finance most social programs arc expecled to distort and
lower the incentives to invest of private actors and, thus, slow down growth,” the
report concluded, H also examingd the impacts of these programs on employmcht

45 Kate R Rourke, “You Chwve Me; Examining a Generation of Endithement” 303 157 2011 12,
47 Mhid
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over the country easily crosses a million®. n spite of that domestic workers, as
part of the informal economy, are averworked, underpaid and work under some
of the most explottative working conditions while harely managing a living. Despite
its prevalence 1n modern times, paid domestic work is stil! miles away from being
censidered as a formal occupalional category and still needs regulation by and
tecognition from the State. Paid domestic work also becomes the medium through
which differences rooted in identity thal imtersect with eaeh ather at various
junctures, be it class, gender or as in the case of India, caste, get reflected. The
continned negligence of paid domestic work can be vnderstood from the fact that
it takes place mside the home, an innate feature of the private sphere which has
traditionally never been considered as a site for work. And the Gt that the
private sphere deals with, what Glenn cails, social reproduction, “social reproduction
here refers to an ammay of relationships and activitics involved in mamtaining
people both on a daily basis and intergenerationally™. Since social reprodnction
does not result in “production” of eommodities that can be consumed i the
market while “existing independent of the worker™, it has ofien been neglected
or shunned by political theorists and economists alike. it is this inagination ot the
poblic and the povake as two mutually exclusive spheres that becomes the crucial
reason behind paid domestic tabour not being recognized as work. This ideologieal
distinction also happens (o be gendered as it results in the feminization of the
private realm. Anderson believes that paid domestic work s indeed dirty work,
not only becanse # is snubbed by the state bui also becavse it ts demeaned the
world over and carmed out under conditions of extreme degradation and humikiation,
There is heterogenetty of experiences and not all domestie workers may feel
abused or humiliated but the lack of authenty and contrel that a domestic woirkers
cxercises vis-a-vis her work and in terms of sciting lmits to her tasks is a
guintessential teature of paid domestic labourt.

Through this article t will construct a theoretical frainework within which T will
perform a historical and social analysis of domestic work. 1 wili begin with
Coser’s analysis of domestic work to highlight the paradox thar despite the
ideological incompafibility between capitalism and domestic work, the latter
eootinnes o exist in contemporary tunes. 'lo streamline perspective and elaborate
upon the aforementioned point, T will furiher situate domestic work in a historical
perspective using the writiogs of Glenn. For my analysis of domestic work in
India, t have relied on the writings of Banoerjec and Chattergee, Domestic work

5 Meetha, M. "Contours of Domestie Servies in Indta™ fadion Journal of Lobowr Economic,
Yols 52, M3 (2009

6  Glenn, Bvelvo Makano, "From Servitude te Service Woik: Historical Continuities ln the
Raciai Division of Paid Reproductive T.abor”™ Sigus, Yol. 18, Moi, {1992) pp. 1-33

T Jhida s

#  Andersan, Bodgel, Dofng the Divty Work? The Global Folitice of Domexfic Labour, Ted
Books, Mew Yok {2000
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had either ceased to exist or undergone massive transformation. Thus the
ideological legitiination that onec existed in the form of a religious authority that
exhorted the necessity to stay within one’s calhing and adherence to the duty of
obedience clashed with modem principles. These ideas deciined further in
prevalence “'when phitosophical radicalisng, iiberal protestuntism, and equalitarianism
began to seep into the lower strata, if often in somewhat distorted forms™?2,
Most importantly, nineteenth century also experienced rapid expansion ef industrial
capitaiistn that brought about cantractizal form of labour, thereby debasing moral
obhligation which earlier formed the edifice of domestic work. In fact, “The
apomalans posttion of the servant in the modern occupational structure becomaes
apparcnt if 1t 15 compared to twe key characteristics that distinguish the modern
worker from bis forebears in the preindustrial world: his abode is typically separated
from that of his employers, and his laborr eommitment to that employer is limited
t a specified aumber of hours”™ (Coser, 1973: 32)

Coser argued that this biumring of boundary betwsen the place of residence and
the place of the worker went against the nature of the werk of a domestic
waorket. Without every explicitly saying il so, Coser believed (hat capitalisin had
brought about major changes within the occupation of domestie work. It was
precisely ovet here that Coser introdoced an extremely important insight. He
argued that:

“Such premodern relationships between superior and infenior can exist anky as
ong, as religous legitimations for it are accepted by the servant, and no alternative
gmployment opperlunities are available, When this is no lenger the case, the role
becomes obsolescent und only persons suffering from marked infenorities and
pecuiiar sligmas can be induced to enter .7 (Coser, j973: 31).

iiven though be does nol explicitly use the term “capitalist™, it is quite cvident that
by moderm he is cssendially ceferring to the time period post the emergence of
industrial capitalism. He thinks there is something sbout domestic work that
makes it external to the medern society despite being a part of it. For Coser, the
reasan 15 thal domestic work comsists of mode of production that was made
rednndant vears ago. Thus the. feudal and primordial nature of domestic work
does not naturally find place in capitalism that is Jominated by contractual fabour
and by the absence of any legitimacy by any superior religious anthonty. Despite
domeslic work being situated outside the dyramics of capitalism, it never
disappeared froin the scenc and people continued 1o be pact of this oceupation.
He timplicitly points out the presence of structural constrainls as the reason for

|2 Coscr, L., “Servants: The (bsodescence of an Croupalionai Role™, Secial Forces, (ford
Juzernals, ¥l 32 Wo V{1973 p, 37
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Precisely becaunse of the path of development thar mdustrial capitalism fook,
social reproduction began to be disproportionately carried cut by women, Precisely
because of s demographic composition and because it took place outside the
purview of market, social repraduction got relegaied o a position of complets
msignificance. Glenn provides an important historical narrative to show how the
nise of industrial capitalism encouraged woinen in activities of social reproduction
and ultimately proved pivotal in producing the binary distinctions of public and
private sphere that demoted social repraduction to the state of unimportanee. She
arFues that prior to itdustrialization; the housshold was the site for both production
as well as ceprodnction. Though women were in charge of reproduction, they
also engaged in production activities that were carried ouwt at the Jevel of
consumphion by the household, Wik the expansion of capitalisin, (he production
based activities were appropnated by the market and thos was bom the mutualiy
distinet spheres of privale and 1he public. Thos, “an 1dealized division of labour
arose in which tnen’s work was w fliow production outside the home, while
women’s work was to remain ecnteed in the boaschold™, Thus, with an expansion
in the range of goods manufactured outside of home, “houschold work became
increasingly focusetl on reproduction™”. The ideotogical conceptualization made
public synonymous with the production based activities that were to be cammied
ot solely by men while wamen were pushed to the private sphers, and they
began to be recognized increasingly as custodians of this sphere. This ideologieat
divide between the productive Jlabonr of the man and the non market activity ol
the woman was premised on the conglameration of gender with race and class as
this divide meant very little for those wha were not middle class and white.
These ideologieally disparate catepories were not applicable on the “working
class households, ncluding immigrant and caciai-ethnic families, 0 which men
seidomn earned a Family wage; 1n these households women and chiidren werc
torced into income caming activitics in and out of the home™. " This divide sought
to work best for the white middle class and affiuent famiiies and it 15 within this
segmen! of (he population that the divide was ritvalistically adhered to and any
deviation trom it meant strict socictal ostracization. Adter appropriating the activities
of reproduction, by the twentieth century the market had turned its gaze on social
repraduction so that such activities as taking care of the elderly, cooking fowd
came within the ambit of “cash nexus™". “In addilion, whether impelicd by a

14 Henn, FEvelyn Makano, “From Servitude to Service Work: Historical Continnitics in the
facial Erivision ol Puid Reprowduetive Tabor” Jigey, Vol BE Moo 1, (1992 p 5

15 Jbid

16 Clenw, Evelyn Nakano, "From Servitode to Service Work: Historical Conrinoties i the
Hacial Devision of Maid Reproductive Labos™ Stens, Vol 18, Mo 1, (1992} p 7

17 Ihigd
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created neatly recognized home as an exclusive domain of women that had to
meet a certain siandard of bourgeois living. Through the evocation of gender and
class (and at times racial) hierarchics, working class women were deemed idea!
for performing domestic work as they did not have to carry the burden of
“femnimtine virtges™ on their shoulders.

Thus, reproductive labour was organized along class, gender and racial lines. All
of this however was done in such a way that it seemed like the most naturat
order of life. Itis this period then which sces, as Coser had analysed, 2 significant
expansion in the ficld of domestic work. The sexual division of labour that
emerged in the ninctecnth centnry was unique in the way that it created the
mutuatly exclusive categories of the public and the private or preduction and
secial reproduction and occurred along with construetion of other simultancous
binary eategories in the form of the familiar and the unfamiliar, home and abroad,
so that a neat ideological framewark conrverging gender, and other social categories
such class and race could be generated. This existence was in the form of an
ideological framework that historically constructed the lzbour relations in a way
that social refation of inequality and domiuation were normalized and aliowed to
permeate both the public and the privaie sphere. Thus, it becomes important then
to look at domestic work not simply through the prisio of employer-employee
perspective but to examiue i in the form of a culture of servitude that encompasses
the differences of elass, caste/race and gender and which is realized essentialiy
i the form of power reiationship. A corsory glance through the Indian context
will reinforce this observation,

Dornestic servitude and the binary of gharve/bairre

In the Indian context, caste has always played a pregnant role in defining
occupation structore and the case of the domestics has been no different. Most
of the literatnre on domestic workers in the West eonsiders domestic work feudal
in both its origin and form that has fornd a revival in eontemporary time because
of the changes in the international labonr force mainly due to increased migration
of workers from the third world. It is again imperative to evoke Coser's analysis.
Even at a glohal level, domestic workforce consists of primarily women from the
poarer nation states, thereby vet again vindicating iiis stand on marked infetiorities,
which are socialy constructed; being the pull faciors for many to enter domestic
work™. I india, however, caste system made domestic work Jook not iike a
defouct mode of production superimposed from the past but s more like a seamiess

23 Anderson, Dedgel. Doing the Dirty Work? The Glohal Politics of Dometic Labour | Fed
Books, Tow York (20043)
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calied themselves bhadralok, iiteratly meaning “respectable men” or “gentlemer.”
The members of this class, comprising a hererogeneous, upwardly mobile, cultural
community of professionals, bureaucrats, and civil servants, were vital for the
maintenance of the British fule and they claimed to represent “the native public
opinion.” Bhadramahila or the “respectable™ lady, often ceferred to as the “new
wornan,” was the female counterpart of the bhadralok representing the wives,
mothers, davghters, and sisters of the urban professionals, The ideal bhadramahila,
as defined by the middis-class males, embodied the help mate role of the Vigtorian
lady with the reinvented notion of chaste, sacrificing, Hindu woman,™*

The new model of the bhadramahila emerged as 2 conecept and in actuality as
something that had a strong edifice in social segregation. Middie-class women
were now distinguished not only from the “westernized women™ but alse from
the majority of “commen™ working women who were identified as loud, vulgar,
coarse, and sexually promiscuous. This historical namrative appears in congruly
with Chatterjee’s analytical categories of the spinitual and the material, Soctal
institutions were divided iuto the material and the spicitual. While the spiritval
referred to the realm of the enbture and tradition over which Botish sovercignty
wis to be tesisted, the material comesponded with science and technology,
stalecrall, domains over which the colonial superiority had been acecpted. The
way forwaid (hen was the imitation of the British in the domain of materiality
while leaving the sparitual realin freo of colonial interference™ {Chatterjee, 1993).

This spiripal reakm or “inner domain™ became a site tor one of the most important
nationalist projects. The inner domain or the home began to be inereasiugly seen
as a private space. The middle class conceived different ideas of social
respectability and much tike the western counterpart, privacy of the home became
one of the means of doing so. This inner domain had several components, family
being one of them. Women, however, emerged as the identifiers of ihis nner
domain. The Bhadramahila ocoupied an extremely pivotal position within this
idectogical landscape. She was expected to be chaste, sacrificing and submiissive,
sartorially distingnishable from both her Western and from “common woman™
counterpans. Edocadon was to be encouraged as insalled a certain degree of
codturai eapital withln women while alsto equipping them with the knowledge to
run the household even more efficaciously. The bhadramahila was conceived to
be emancipated from her medieval counterpart as she had access to edncation

26 Banetec, Swapna b, “Down Memory Lane: Bepresentations of Domestie Workers in Middls
Class Personal Mareatives of Colonial Bengal™, Jourmal 'qrfSocfm‘ Hisvory Vol 37, Number 3,
(2004] p. 6935

27 Chatterjer, Partha, The Nation and iz Fragments, Cambodge Tiniversity Press (19930
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ihe word “culture™ comes o rescoe in (he sense that not only is it inclusive of
elass relatous but is also concemed wilh meanings and values as they are
actively lived and felt Servimude generally refers to the muititudinous forms of
unfree labour that have existed Wistorically in pre colonial and colonial period.
Thus servitude can refer to the slavery arising out of caste system to the practice.
of racial exclusion and discrimination that was carried out during the British rule.
However, in'the context of "domestic serviude”, servitude can also be employed
to include the persistent forms of submission, dependency and undefined, often
harsh, working conditions that are the quiniessential features of paid domestic
work in most part of the world.

Culture of Domestic Sexvitude

sinee | address domestic work as a form of culiure of domestic servimde, T find
it imperative to view Ul through the Hegelian master slave dialectic. It nuances
the rather simplistic understanding of domestic work as patron client relationship
which tends to emphasize only on the dependency of the domestic worker, While
studying domestic work as a eultare of servitude arising from the confluence of
specific historical and matenal conditions, it becomes imponant o understand
that subjectivity of one 15 shaped by that of the other. For the middle class
womau to emerge as the patagon of virtue and cnltuyre, it is important to maintaitt
the existence of a2 working class woman who Is unconth and unclean enough to
perform certain tasks that are considered degrading. It is not that the work in
tself 15 demeaning, but that the structural relations of class, gender and to a great
extent caste make it a stigmatized occupation. For sornething to remain stigmatized,
it 5 essential that some people are condemned to do it while others are kept out
of it and ihe latter therefore become perverscly dependent upon the other, This
mimetic relationship is captured besi throngh the Hegelian master slave dialectic.

“One is the independent consciousness whose essentiai nature is to be for itself,
the other is the dependent cousciousness whose nature s to be or live for
another. The former as the lord, the other is the bondsman...the truth of the
independent conseiousness is accordingly the servile eonsciousness of the other”
{Ray and Qayum, 2009: 5)

‘This shows that in maintaining the eulture of servitnde, the dominant is dependernt
upon the continued existence of the dommnated to maintain his domination. The
dominated continues to be in the position that it is to affiem the. reality of the
dominant or the master. The entire ideotogical binary distinchions between the
familiar and the unfamiliar, the public and the private and between the Bhadramahifa
and her working ¢lass counterpart can be explained through this compiex relation
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of domination and dependency. In this way then culture of domestic scrvitude
teflects not only the dependency of the domestic worker but cven that of the
employer upon the worker to maintain his'her position of superiority, Similarly by
attributing one with independent and the ofher with dependant conscionsness, it
becomes much casier to highlight the complote absence of mutieal recognition in
domestic labowr relations. Thus while the dominated confinues to construct itself
through the lens of the dominant, the recognition of the latter is not forthcoming.
The reasen Behind this non recognition can be aftributed to several social cultural,
social and economic factors ranging froin caste to race to gender.

Conclusions

Capitalism ereated new class inequalities that accommodated within its fold the
already existing struetural inequalities such as those based on race while creating
and normalizing new inequalities based on gender. Consequently when eolonialism
came o India, the new middle class which was ultimately created mirrored the
same class inequalities that were prevalent in Europe. Thus, while the caste
systern had ensured degradation of certain type of work, the emergence of
middle elass meant that the same caste hierarchies were 10 be now echoed
through the language of class inequality so that domestic work ceased to be 2
caste duty but evolved inte a status symbol for certain classes. In this process.
class conciliated the easte inequality and gave il 2 veteer of modernity by making
domestie work seem like just any otber occupation of the wage labour economy.
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Can adam Plead Abortion as a Gronnd for Divorce
Against Eve?:
Aurisprodentiai Analysis

Renjith Thomas* and Devi Jagani®*

ABSTRACT

Murriage is a basic institution of every society. The construction of the
concept of marriage in the Hindu soclety was purely refigious in ancient
times but through the procesy of legisiation we codified and made absolutely
binding the rules goverming marviage. This codification of rules becomes
extremely problematic when it perpetnates patriarchal draconion norms
without giving due consideration io the human rights, legal rights,
constitutional clatms and philosophical eonsiderations aof the parties. The
right to abortion, ome of the several reproductive richts of a woman, when
treated by the judiciary as constituting mentel cruelty to husband and
awarding a decree of divorce based theveon raises serions academic igsues
such as guestions relating to the sexual rights of women within a marriage,
gender equality of the law relating fo divorce, existence and extent of
absoluteness of the right to fatherfivod ete. This research paper is gn. attempt
to anahze the above Issues from a jurisprudentiol perspeéctive. The focus of
the puper shall be on evaluating how the views of the mainstream society
have influenced the judicial interpretotion/construction of the concept of
cruclty as o ground for divorce in fover of husband by disregarding the
lorger consideratipns of the rvights of the wife ond how far such attitude of
the judiciary delivers justice and adheres to the constitutionsl ideals.

Keywords: divorce, cruelty, abortion, repgroductive rights, feminist
jurisgrudence, right to privacy
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seeks to explore the suggestion put forward by several feminist theorics as noted
down by Flavia Agnes that it is too simplistic to presume that law is a tool that
plays a role in the transformation of society - its interpretation and contents
reflect that “if is o crude device and is cireumseribed by the idealogies of the
sociefy in which it is produced™ in the context of the treatment of abortion by
women without the consent of their hasband as constituting mental cruelty which
{5 subsequently a ground for divorce as per Sec. 13 of the Hindu Marriage Act,
1955 (HMA, 1955}, which reflects porpetuation of patriarchal notions through the
law. This paper is divided into five sections that aim at critically analyzing the
above issue keeping in mind the jorisprudential concepts and constitutional claims
ol the parties 1o the marniage. Part [ outlines in bricl the scitled position of law as
regards cruelty as & ground for divorce and in specific Part 1l outlines the
abortion rights as granted to women in India as per the Medical Termination of
Pregnaney Act, 1971 and Pre-Matal Diagnostic Techniques (Regulation and
Prevention of Misuse Act), 1994. Pant LIl provides an insight into the trends of
Judicial interpretation of 2 woman's right to abertion in context of it constinting
cruelty to the hnshand and criticizes the manrier in which the courts have appraised
the issue. Part 1V gocs on to wmention the jurisprudential concept of and the
constitutional nght of women over their bodies, the exercise of their autonomy
and the argument of women having the indcpendence to make the choice related
to abottion as arising therefrom. Part V analyzes the absoluteness of the right to
fatherhood and whether the right has an overriding effect over the eproductive
rights of & wife, which are perceived across the world to be a part of their human
rights.

In writing this research article, the anthor has pamarily relied on the doctnnal
method of research, which focuses on analyzing the available data on a particular
topic. The research is based on a comprehensive and detaijed study of secondary
sources including research papers, case laws, articles from various journals,
books, legal encyelopedias, other web sources and commentaries.

L. Cruelty as a ground for divorce uuder the Hindu Marriage Act, 1955

Divorce only came to be recognized as legally acceptable under Sec. 13 of the
HMA, 955 and this nght to dissolve the marriage by obtaining 2 judicial decree
to that effect 1s one of the crucial facets of a Hindy martiage being treated as a
contract instcad of the notion of its arising out of the status of parties.” When the

&  Plavia Agnes, Famify Law — Fofunte - Famify Law and Constitutionst Claims, sted., Oncford
University Press India, 200 1, xxii.

8  Flavia Agnes, Foamily Law — Vofume - Marviage, Divorce, and Matrimorial Litization, 15t
ed., Oxbord University Press India, 2003, p. 2%

135



codified personal law for Hindus first recognized the right te end the marital bond
by way of divorce, it was based on the *guill/fanlt theory” which assumes that a
spouse has 3 right to claim divorce only when his/her pariner is guilty of commixting
a matrimonial offence or in any way breaching the t&rms of the marriage bond
and this theory presumes tha deprivation from enjoying conjngal rights is the
punishiment for the erring spouse. The theory comes into play when there firstiy
exists a party to & mariage guilty of committing a matrimonial offence, secondly,
an innocent spouse has suffered [rom such act of the guilty party and finaily, the
innocent spouse should have no involvement in the cause of the misconduct of
his/her partmer — i.e. all elements of complicity must be absent."

Sec. 13 (1) of the HMA, 1955 recognizes and lists out the grounds that can be
talen up by both the spouses — the husband and the wife to claim divores against
the other. Sec. 13{1){i-a)" that deals with cruelty as a ground for divorce was
added only by the Marrisge Laws (Amendment) Act, 1976 io the 1IMA, 1955,
Under the HMA, 1955 as originally enacted, the grovad of erzelty was only a
basis to sesk judicial separation under Sec. 10(L)(b) but in 1976 it came 10 be
recognized as a valid and independent ground™ for secking divorce.” The 1976
amendment apart from introducing cruelty as an additioual ground for sceking
divorce, also gave a broader and wider interpretation to the term than as existed
before. Initialiy cruelty was confined to the class of acts/omissions 5o as to
cause reasenable apprehension in the mind of the petitioner that it will be harmful
of injuripus for the petitioner 1o live with the other party”. Now as is reflective
from the bare text of Sec. 13(0)(i-a), it is only necessary to prove that the
petitioner was treated with cruelty, and the nature of fear/injury resultant therefrom
is redundant and need not be proven to attract the application of the said section.”

W0 fd ar 20

M Sec. 13{Tifi-a) of the Hindu Mammiage Act, 1955 reads as follows — “Sew. 23T 1-a} — has,
after the safemnization of the marriage, fredted the paitivase with crucliy.. *

12 VJetam Somd v: Kitan Soni, (2005) 2 HLR 43% {MFP) — wherein the couri decided rhat the
adultery eammitted by a wife doss mot deprive her from exercising her nght to divoree her
husband wn the grounds of cruelty.

i3 Ramesh Chandra Magpa), Moders Hindu Law 2nd ed., Tisstem Book Company, 2001 p. T87.
[Yerrett eomimented that “The absenee of desertion and cruelty from the grounds of divorce
\prior to 19767 reflects not the inhemanity of the lawmakers but ralier their belief thal
Hirdu spouscs. given the ehance, will reconcils with theit spouses who they deserve becavse
of their deeds in previous hisths irrespective of their merits and demenits — ). Duncan M.
Derretl, Critique of Madern Hindu feow (TY70) at 351 as quoted by Professor Kusum in her
book Family Law Lectures — Family Law 1 at p. 59 :

14 Kusum, Family Low Leetures - Family Leow L 3zd ed., Lexis Mexis Butierworihs Wadhwa,
Magpur, 2014, Pp. 53-59.
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The term cruelty has no where been defined in fhe HMA, 1955 or by any
judgmentfiaw and confiming its boundaries by a definition bave constantly been
considered as undesirable by the courts.”® This allows for the judiciary to mterpret
the contents of the term and to decide as to what constitutes cruelty keeping in
mind the changing social, econoric and potitical conditions and their effect on the
attitudes beld by the peoplé especially in the present thines where the marital tes
are umder a strain as the lndian society in its transitional phase is siruggling to
maintain balance between the strong bonds uniting joint families and demanding
streng allegiance to traditional values and the hberalizing and individualistic rights
and roles created by the forces of industrialization, globalization, modemization
“ete. and their effect on erosion of traditional familial valpes, which are a part of
our culture.” So an act/omission, which is treated by the courts as amounting 1o
cruclty today, may not be so treated in bistory and in future new further grounds
atnounting to cruelty may emerge in addition to thosc alrcady existing '

However, in the most general tenms we can say that it is condnet of one spouse
that causes physical/mental harm whether ientionally or not to the other.™ The
phrase ‘treated witb cruelty” is wide enough to include botb types of cruelty —
physical and mental. While i1 is relatively easier to prove the former m court duc
to the availability of material evidence however, deciphering the incidence ot
mental cruelty 15 incky. The Supreme Conrt in the case of GFN. Kameswara
Rao v. & Jabilli has held that “The menial cruclfy are to be assessed bearing
i mind the social stotus of the parties, their customs amf traditions, their
edncational fevel and their living envirorments """ The cccurmence of mental
cruelty has o be therefore appreciated in a holisiic manner and there s o
exhaustive list of acts/omissions thai amound t0 menial cruchy — the Apex conrt
has time and again teiterated thai what constitutes mental eruelty is to be
detennined depending on the lacts and circumstances of each case that arses
for jndgment as it is a state of inind which needs to be inferred as noted distinetly
in the ease of Praveen Mehia v. Indrajit Mehta™ n V. Bhagat v D Bhagat,

15 Bd Gurbax Stooh, The Principles OF Hindw Lo 151 ed,, 2009, 487

15 Ravi Koumar v, Jabra Devi, (2000) 1 DM 41t SC,

17 Diwan, suprg note 2, al 415,

12 Gurdev Kaur v, Barwan Singh, AIR 193% Faaj 162

19 Shobha Rani v, Madhukar Redd:r, AR 1988 S5C 120 — The courd resraarked that the actions of
mer and women being 4o diverse and tndefinite that it will be nearly impassible to expect a
aeneral and exhaustive delinilion o cover all types and instances of croelty, Same pesilion
was reiterated in Praveen Mehta v, todrafit Mohtes, (2002} 3 SCC TO6, Savitri Pandey v, Prem
Chand Pandey, (20023 2 800 73 and V. Bhagat v, D, Bhagat, (2994} | S0OC 337

200 (2002) ¢ SCC 296,

20 AFR 2002 SC 2582,
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the Snpreme Court said that cruelty broadly denotes the condnet of a spouse
which inflicts upon his/her partner such mental pain and suffering which would
make it impossihle to reasonably expect the other party to live together with the
ermnng spouse though the nature of the resuliant injury on tbe bealth of the
petitioner need not be specifically proven — and this assessment is to made taking
into account several factors (hst not being exhaustive) such as social siatus and
educational leve] of parties, type of society they live in etc. For qnalifying as
mental cruelty the act/omission must be bevond the nortnal wear and tear of
married life and the conduct complained of to be cruel musi be so grave and
weighty that no reazsonable person can be expected to toleraie €. This implies
that the number of incidents exhibiting cruel conduct is pot of sty imporiance but
their effect on the mingd of the petitioner and the grave natre of the act are
useful m determining the factum of mental cruelty, Also, as clarified by Mulla, the
phrase “treated with cruelty’ docs not reguire the alleged act of cruelty to be a
direct action against the petitioner — bul it can be misconduct that indirectly
affects the other ionocent spouse.®

In the landmark case of NG Dastane v S Dastane®™ it was claritied that in
casc of mental cruelty the petitioner cannot be reasonably expected to live with
the respondent withont fear of injury or harm being caused to himselifherself and
cruetty being a curnulative chatge has to bo assessed taking all acts of the
respondent together and altbough in isolation they may not amownt to cruelty
together they may. Justice Chandrachud also ebserved thai we are not dealing
with ideal spouses in cases of matoimonial disputes bui with particular parties
who have approached the court and so keeping their individual sensibilitics in
mind the conrt has to decide the case and inierpret their behavior and its
consequences * This implics that the conrt when deciding on the incidence of
cruclty does nol have to employ the yardstick of a reasonable man as is done in
the cases of neglipence bnt has 10 consider the sensibilities of the partics belore
it because what is perceived by one person as heing cruel may not be so for
another and hence, no 2 priosf assumptions ean be made by the court using the
standard of the reasonable man and nor can the judge evalnate the tacts lrom his
own Viewpoiit as ibis may be biasedizinted due to existenee of generation gap.¥

22 AIR 1994 8 710,

23 Waveen Kohli v. Neelu Kobdi, A1R 2006 SC 1675,

24 Mulla, Aindu Law  Foluwsee {, 200h ed., Lexizs Nexis Indi, 207, p. 119,
25 [P973) 2 BOC 324,

26 Nagpal, supea aote 14, al 191,

7 Vinita Baxcna v, Pankaj Pandiz, (2006) 3 SCC 778,
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The final and eroeial consideration regarding the law on cruelty as & ground [or
divorce is the requirement of intention (%) as 2 constitnent element of cruelty. Ii
bas been decided by the leading cascs in England®® and foliowed subsequently in
Indiz® ihat intention is not an essential clement of cruelty the main aim of the
legislature being to proiect the innocent spouse and noi that of punishing the
ermiug spousc™ and the courts have consistently held that what is important is ihe
eendnct of the respondent and not bis state of mind. The conduct, which is
backed by the intention 1o hurt strikes with 2 sbamper édge thar onc done with
iotal indifference or mere ignorance/carclessness™ and therefore although intention
is noi 2 necessary ingredient of cruelty, & a¢i done with an intention of causing
harm/hurt to the other party will certainty amount to cruclty.® Some illustraiive
cases where the count made a finding as to existence of mental eruclty include
eompelling the wife to become a prostitnte,” marrying a second woman during
snbsistence of first marriage,” making false charges of bigamy by the wits
contmucusly against the husband,™ eausing injury (o near relatives™ etc. Among
these the conrts bave atso included a ethically, politically and judsprudentially
controveraial issue of abortion by a wife withont the consent of a2 husband as
being menral cruelty to husband and it is this judicial approach and attitude which
15 the subject matter of scruiiny in this research paper.

IL Right {0 Abortion as recognized in India

Before entering into the question of whether the wife’s nmilateral decision to
abort her child amounts to mental cruclty against the husband, it is necessary to
set out in brief the right to abortion as is granted by the Indian laws for females
az g faccet of their reproductive nglits. 1t 15 alse a matter of intemnational concemn
beeause several international treaties and conventions deal with a woman’s right
to abartion for instance, Article 1 of the American Deelaration ot the Righis and
Dhaties of Man and the 1nter-American Commission of Human Rights recognizes
aborton ¢ be legalized until the end of the first irimester.” However, Articls 6{1)

28 Reler the cases of Jamieson v, Jameeson, (1932) AC 523; Willams v. Willtars, (1963 2 Al
ER 994 and Goilines v Golling, (19631 2 All ER 9646,

20 BL. Sayal v. Sarla, AIR 196] Punj 125 and Trimbak Narayzn Bhapwat v Kamodewi Teimbak
Bhzpwat, AIR 1967 Bom 20

30 Mully, supra ot 23, ot V18

31 Giopal v Mithiesh, AIR 1979 Al 316

32 Diwan, supra note 2 gt 423,

33 Nenderson v, Henderson, AIR 1970 Mad 104 (3R],

34 Stnder Sharma v, Madhulata Shaema, (2000} | HER 298 (Ker).

35 Shingata Siagh v. Sukhwinder Kaur, (980 HLR 644 (P&H}.

36 Gurcharan Singh v Sukhdev Faur, AR [979 P& 98,

3T Manisha Garg. Right to Aborttorn, hitp:/rarviv begaloervicei ndia.comianicles/adption hiem, iase
(accessod on Sepieinher 9, 2005, at (5:35.)
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of ihe International Copvention on Civil and Political Rights (ICCPR.), 1966™ and
Article 2 of European Convention on Human Rights® are interpreted to mean
that every person has an inherent right to life from the moment of conception,
which cannot be taken away arbitrarily. I is pertinent to nore that Article 18{e} of
the Convention on Eliminatiun of Discrimination Against Women (CEDAW)®
grarits both mizles and fernales equal rights with respect fo making family planning

decizsions.

in India, the right to get an abortion is not the constitutional 1ight of a woman,
however aboriion has been tegalized by the enactment of the Medical Terminaiion
of Pregnamey (MTP) Act, 1971.% Termunation of pregnancy on any other ground
except a5 recogrized in the Act is an offence punishable under the Tndian Penal
Code, 1860.% The Act clearly lays down the conditions and procedure by which

38 Articic (1) — Every human being bhas the inherent right to Tili. Thix right shall be protected
by law. Mo one shall be arbiiranly deprived of his life” — Uniled Malions Pubbication,
Internationad Covenant on Civil and Potibival Bights, hitpsstireaties anorgidoe/Fublications
UNTS Volameda 2089 % vobaine-49%1-14668-English.pdd, (lasl accessed on September 9, 2015
at 05;38), )

39 Articie 2 - Right to [ife — ). Everyone’s cght to Efe shall be protecied by Taw. No one shall
e deprived af his Tife mteationally save in the exceulion of a senteace of a court following
hiz conviction of a erime [or which.thiz penalyy is provided by faw. 2. Deprivation of life
shall not be regarded as inflicted in contmvention of this Article when it results from the ose
of torce which is wo moce than shsolutely noccssary: (a) in delence of any persoa trom
unlawly) viglence; (b} in order to effect a tawful arrest or to prevent the escage of 3 persen
tawfily detatned; (e} in action Jawitlly taken ot the purpose of guelling 4 ol or irsurrection.™
- Buropean Court of Human Righis, Europesn Convention on Muinan Rights, btp:/
wwwechreoe int DoewenteConvention ENGpdf, ([ast sccessed on September 9, 2015 a1
0541},

4 Asticle 16 — ). States Parties shalt take all appropriale measures o efiminate discrimination
againsl women in alk mattecs relating 1o marmiage and Bmily relations and in particutar shall
enstrc. on 8 basis of eguality of mea 2ad women: {¢) The same ghts to decide freely and
reaponsibly en the pimber and speeing of their children and to have aceess to (e infornation,
sducation and means to enable them to exercize theve rights...7 - UM Women, Convention on
Eliminztion ol afl forns of Dizceinination Against Women, bup:/wwwun orgfwomenwatch/
daw/cadawitexlicconvenlion.bim, (st sccessed on Sepiember 9, 2015 o 05:44).

41 Mallika Kaur Sarkana, Lessows from Panfab s Mivsing Girls: Toward @ Ofebal Fepsinist
Ferspective on "Cholce ™ in Abortion, Californiz Law Rev., Vol. 97, Mo, 3, June 2009, %05,
HE (Junz 2009).
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tite legal right of abortion can be exercised.™ The Pre-Natal Diagnostic Technigques
(Regulation and Prevention of Misuse) Act, 1994 was enacted with the primary
object to regulate and restrict the praciice of sex-selective abartion and it henee,
criminalizes the nse of genetic counscling centers for the porpose of sex-
determinaiion and these centers can only be used to detect the five types genetic
abnortnaliiies specificatly listed i Chapter III Clause (2), to wbicb the Central
Supervisory Board ean after following the due procedure add names of other
genetic conditious. ™

IT1. Jndicial Interpretation of Wife’s Unilateral Decision to Abort as
Constituting Mental Croelty towards the Hasbaud

In 2 common law country like India, judicial interpretation s ocoupying an important
place in cxpanding the scope and ambit of the legishative enactments. Judicial
mterpretation s the way in whbieh the words of a statute come to life and are
imade applicable in 2 practical scenario. The inderpreiation of the law by ihe
judiciary beeomes cven more crucial in areas where the subject matter of
controversy s not governed by stoctly defined rules as in the case of mental
cruelty, Mental cruelty as noted above 18 a faclum to be determimed on the facts
and citcumstances of each case and it is impossible to give an exhaustive list of
mstances which amount 1o mental croeliv. ln this light, the judiciary of owr
gountry goi several opportnaitics (7 1o consider the question of whether a wifes
unilaieral decision to terminate her pregnancy amounts (0 mental cruelty towards
the husband, bul the author respectfully submits that the courts have miserably
falled 10 probe deep into tbe issue analyzimg it holistically consideding the
Junisprudential correepts, philosophical notions, constittional <laims, leral and humom
rights of the parties involved and have consequently failed (o deliver justice inthe
true sense.

43 Mpder (be MTP Act, the right of abortion avatlable o o {emade s imied and can be excreised
tnfy up lo 20 weeks of the prevpancy wilh the wsenl of tbe doctor in all cases before 12
weeks, with the assenl of two medical practtlioners if performed henween 12 and 20 weeks.
However, a reyislenad medica] practitioncr can make sach terarination ol pregnancy only i e
belicves Ja good Rl that there cxgsi reasenable groands 1o show thal (i) esstinuation of
stich pregnancy nvalves risk to the ife of the motber or scope of causing grave phyvsical and
mental tnjury to her or (1) subslantiai risk of the child being bora with physical or mental
ahnormalitees, which would serioasly handicap himfher. The explnations n the sl clearly
revogalze \hat pregnancy acizing ownr ol rapye or contraecplive Ralure shatl be deeined to cause
grave injury to the meatal health of \be woman. Tn all of the ahove cases unless the female
waritieg W eaninabe her pregnancy is 2 minor, her owa eonsent is sullicient bowever, in the
case ol @ minor the comsent of the parent/suardian i mandsc) by Jaw,

44 Sarkares, s aoc 42, at $18-919
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For the first time this issue came before the Punjab and Harvana High Court in
the case of Satva v. Siré Rom* where divorce was granted by the lower conn
as it perceived that the wite inflicted mental cruelty on the hushand when despite
his persuasion and the fact of being impregnated twice after their marriage
between 1975-1977, she unilaterally decided and aborted the foetus on both
occasions. The court, despite being offered a chance to detemmine such a
controversial and complex issue of law related to sbortion on unilateral decision
of wife as constituting mental cruelty towards husband or not, which in mulbilateral
ways atfects the rights of the parties, merely quoting a tine from an English case
Forbes w Forbes,® after listing the bare provision of the HMA, 1955 stated that
the act of the wife amounts to mental if not physical cruelty and husband is
entitled to.a decree of divorce as the actions of the wife where “she deliberately
and consistently refuses to satisfy husbands rnatural and legitimate craving
to have o child the deprivation reduces him io despair and it maturely
affects his mental health ™" The justification for this interpretation was by
reference of principles of ancient Hindu law where great imporance was attached
to martiage and sonship — and liberation or moksfia was onty possible when a
son offered food angd libation of water to his ancestors. The coutt also made an
Dverehcompassing statement that it is no defence to say that a son can be
adopted. Thcre was no discussion on the righis of the wite or the efleet on her
physical & mental health and also the conduct desned to be amounting to mental
cruelty was not assesed keeping in mind the several factors such as status and
educational background of patties cic. which are required by the law as noted
above.

Next in the line of cases is that of Sushil Kumar Yerma v. Set. Usha ™ a
decision of the Delhi High Court in the case where the wife who left her
matrimonial home one year atter the marriage at that time being pregnant with
the child of the appellant, and got ber pregnancy terminated in a nursing home in
Agra after the preseription of certain medicines without the consent of her
husband, and this was alleged by the busband te be mental cruelty but the same
argumenl was rejected by tbe Additional Distriet Indge, Delbi and divorce was
not granted. But the Migh Court in appeal, on finding that the pregancy was s0
terminated despite denial by the wife through evidence rendercd by some
documents and on referring to an obiter statement in the casc of Deepak Kumar
Arorg v Sampuran Arora” that such unilzteral decision of the wile to abort

45 AR 1983 P&ER 252

46 (£955) 2 All ER 3t11.

47 Sutva v Sirl Ram, AR 1933 P&H 252 5t paragraph 3.
45 AR 1987 Dvl &6,

49 (L9831 T DMC 152,
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under some circumsiances may be said to result in cruelty granted diverce in the
present case. The circnmstances which justified in this case the treatment of the
act of the wife to be treated as cruelty were not dealt with.

In a landmark ruling, whieh has had considerable impact on future cases, being 2
decision of the Apex Court in the case of Samar Ghosh v Jaya Ghosh,™ which
was a dispute between a husband and wife, both IAS officers, where hushand
sought divorce on the ground of mental crueity inflicted on him by the constunt
denial of his wife to have a chiid (as sbe was afraid her danghter from her first
martiage would be neglected) despite his desire, lack of concern and failure to
visit ailing bnsband wheu he underwent a by-pass surgery ete. The relations bad
become so strained that the couple lived separately for approximately around 16
years. The conrt in this case discussed in detail 1he appropriateness of inchuding
the irretrievable breakdown theory of divorce under the tIMA, 1955 however, as
it was not a statutory ground for divorce considercd wife’s retusal to bear a child
as menial cruelty and granted divoree on that ground. The court recognized that
mental cruelty is a changing concept and is subjective (depending on the social
status, values, cultural backgronnd etc. of the parties) hence, what may amount
to crucity in one case may not be so in another {7). While providing a note of
caution that it is providing a illustrious and not exhaustive list of acts amounting to
mental craelty the court included amongst it withour any detailed deliberation as
to the jurisprudential justification or constinutional validity neither considering its
effect on the rights of parties an instance to this effect — “H a husband undergoes
aperation of sterilization and wife undergoes vasectomy or abortion without
medical reasons and without consent or knowledge of other spouse it is
cruglty. ™! This illustrious list ideally ought to be perceived only as obiter dicta
and not ratio decidendi.

The Supreme Court fwo years later came across 2 similar issue in the case of
Suman Kapur v Sudhir Kapur™ wbere the wife nnderwent zbortion on three
occassions withont the consent of the hushand for differemd reasons which as
narrated by her, included Tor all three terminations respectively — the threat of
exposing the [betus to radioactive rays at the lab where she was working for her
PhD}, she bad to undergo & surgery as she was diapnosed with acute kidney
infection which inciuded some 6 abdominal X-rays and radinaetive uterine tosts
and the third one being an instanee of miscarriage. The tria! court and the High
Court both following the judicial precedent in the above case of Samar Ghosh

S0 (2007) 4 SCC S5t
51 4
52 AR 2009 5 589
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tn the case of Sm¢. Kavita v. Shri Rakesh Raman,® tbe husband filed a petition
for divorce on ground of mental crucity by bis wite due to her acts consisting of
an unilateral decision to abott, eonstant demands for a separate residenee, locking
himm owside his own house, making staiements 1o the effect that her life was
destroyed by mamrying a simple cletk etc. Divorce was granted by the tnal cownt
but the High Coutt in appea! decided otherwise and set aside the decree of
divoree, and although the case of Samar Ghesh was cited to discuss the point of
abortion by the wife as amounting to cruelty, the fetum of termination of pregnancy
by wife as an element of mental cruelty was totally ignoved by the conrt when
giving its judgment on the issue of divorce. Divorce was not granted as mere
taking back of civil suit by husband filed to regain entry inte his own house could
not by itself prove fault on part of the wife, and allegations of extra-marital
affairs which were groundless and elaims of life having been destroyed by
martying a cletk ete. were not cumularively sufficient to show that the marviage
had imretrivably broken down,

Mow we shall eritically review the judicial approach taken by the Indian cowrts on
the issue of whether a unilateral decision by the wife to abort her child, an
exercise of one of her lega) rvights, shall amount to mental croeity against the
husband so as to justify a decree for diverce being granted on that ground. The
author umbly submits that the discussion io all of the above cases where this
issue came up before the judiciary, it has failed to critically review the various
dimensions related to the jurisprudential concepts, legal and human rights of
parties, constitutional claims and philosopbical notions surrounding the notion of
abortion and which have stimulated a debate globally. Rakesh Shukla, & SC
lawyer, also observed that in a gender-unequal society such as India we cannot
mechanically equate the consegnences of 2 husband undergoing sterilization withow
the knewladge and consent of his wife with that of the same act undergone by
the wife without her husband’s consent as such an interpretation will have an
adverse impact on the already restricted rights of women to make the choice
regarding their own bodies, and so when constructing the concept of mental
cruelty, the court needs to engage deeply with several questions and then dellver
a judgment after critical analysis and eareful eonsideration of the same.®

The prima facie failnre of the courts, in the opinion of the author, arises in s
canstruction of the concept of menial cructty, whose existence is totally determingd
by social factors such as social status, nature of society, cultural values of parties

55  Snpreme Court of India, Matrimoaial Appeat Number 52 of 2009, decided on Bth Apedi 2011,
36  Rakesh Shubla, Defining mental vruefty {Apei] 2007, hitp-tinfochangeindia org/ women/udicial-
interventions-and-women/defining-memal-creelty honl, {{ast acceszed on Scpteraber 2, 201 5)
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eritical samalysis is needed and an atiempt has to be made by the court to balange
the rights of both spouses if justice is to be done.™®

It becomes more and more complicated when we are tryving to analyze mental
cruelty in context of abortion without the consent of the husband because, it is
having a link with so many other dimensions like women's dehts over her body,
human rights, legal rights etc. Especially, if you are analysing the law and the
Judicial interpretation under what circumstances a woman is vndergoing abortion
(why s taking that dectsion unilaterally) this aspect of intention is occupying no
importance. Tence, the issue iz becoming problematic especially when a right
like this is under peril and you are not giving due importanee to the concept of
intention. In the light of the settled position of Taw, the author humbly submits that
it is the high time for the legistature io take into account this aspect and to bring
changes to the law and at the same time, the judiciary should approach the issue
philosophically and jurisprudentially and to tead intention in His context.

Judicial interpretation ls unclear as o the requirements of the alleged act to
amount 1o mental cruclty precisely as fo whether (he vnilateral decision of the
wife to abort her child for being termed as mental cruelty requires absence or
mere knowledge or consent or both? Explaining consent in Satpal Singh v State
of Harvana,™ it was stated that conscnt implics excrcise of frce and vatramnelied
right to forbid or withhold what is being conzented to. Tt is always a voluntary and
conscious acceptance ot what is proposed to be done by another and concurred
in hy the former. Whereas knowledge is merely referming to awareness of the
fact ® The courts in all of the cases have interchangably used the words or have
made both as necessary to be obtained by the wife (as in the ease of 4wyafi
Bhan v djay Kumar Bhan} making her exercise of choiee even more problematie.
As nuted down by the famous women’s rights Jawyer, Flavia Agnes, the
tmphcations of the equirement knowledge and eonsest are two different things
and if consent were mandaved by way of jodicial interpretation, soch precedents
can be misved to abrogate the rights of a woman over her own body, The

58 Fowler v. Fowter, {19523 2 TLR 143 where the count observed that “IF 2 man takes
contraceptive measures against the will of his wife..so a3 w prevent her having childreu
without reazonable excuse for so doing, then it is sasy to inter that he does it with inteut to
infleet misery on her.. Bul when @ wite herseff lakes conlraceptive measures, or asks her
hushand 4o take them, her conduct can often be aftrihoted to fear for the consegihences to
hersetf, withont any intention of lajuring fim. She fears the pain and risk of child birth. This
it very ypnatacal and unlocouate, bot 135 wol ooty vnless she has qiso an inleslion by
infhict misery on het husband,™

59 {T010) & $CC 714,

s KL Vibhote, P A Pilfars Crimvimed Fon, W th ed, Tewis Nexis Butterworths Wadlvwa,
Wagpur, 24, p. 46,
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judiciary should be careful on the consequences of its use of words- on the
exercise of rights and freedom of the partics.”

Judiciat interpreration is not only ambiguews and superficial as noted, but it’s also
{aking away from women the Tegal rights they have been granted under the MTP
Act, 1971 and is going against the rules of medical practice and such an
interpretation strikes at the very root of the reproductive rights of women and
nultifies their effects, which essentially seek to empower women to access eertain
health services voluntarily without any kind of fear or cocrcion frem her spouse.®

IV. Right to abortion — jurisprodeutial anakysis and a feminist critique

Afthough the judicial attitude®™ has been apathetic towards considering the impact
of terming a wife’s wnilateral decision to undergo abortion as mental cruelty on
the hushand on the woman’s rights over ber body, the author submits that the
existence of this form of judicial silence on the issve leads us to ask whether a
woman in India has right over her body? Lf yes, how can we read this aght info
the law? And finally, to what extent is this right absolute?

li1 India, the right to abortion s a legal right granted by the MTP Act, 197t and
Article 21 of the Indian Constitution guaraniees io all people, malc and female
alike, the inalienable and unconditional right to tife and personal liberty, which can
only be taken away by following a due procedure, which is fair, just and
reasonable ™ Article 21 is imterpreted by people who argue against the legalization

6!  [Does the verdisl mexp that marciage i only for sex? asks Flavis Agnes, Mumbai based
lawyer and activist. “In vn cariier judgement, the court had ruled that mamiage is also for
companionszhip” This uew verdict reduces martiage {0 just sex and procreation, sne holds.
“Dipesn't 2 woman have any rght over her own body? The conrl is aimost endorsing that 2
man can impose sex on his wife.” Adminediy it is only fair that 2 spouse should koow if one
docs pol watt o have ehildron, “Buf what if the spouse does not agres?™ Would it then he
an imperalive W go aganst one's wishos and have a child? Both Faiswal and Agnes feel
appreheusive about the probable misuse of a precedent like this” - Darmayanti Datly,
Tharry liswe: SC Laow on ‘mertal croelty” confuses couples filing for divares, India Today,
April 16, 2007, arvattable at httprfindiatoday.intoday.in/sory rapid-breakdown-of-mermiage-
dlvorce/ L5598 7. htm, {last accessed on September 9, 2015 ar 2326}

62 Rajalakshmi, Reducing reproductive righie: spoisol consent for abortion and sterilization,
Indian Fourmai of Medieal Ethics Vol, TV (Mo, 3) 102, 1053 {Scpiember 2007}, avarlaoble af
wewrw, ijmee dnindexphp'ijneesartic le/download/S597 1439, (last aceessed ou September 9. 3015
at 23204,

63 Satya v. Sird Rara, AIR 1983 PEH 252, Sushif Keemar Ferma v Sen. Usha, AIR 19T Del 85,
Dicepak Kumar Arora v Satpucan Arora, (1983 1 DMC 182, Sanar Ghosh v Jaya Ghosh,
[(2H)7) 4 SCC 511, Suman Kapur v. Sudhic Kapur, AJR 2009 SC 589, Anjait Bhan v, Ajay
Kumar Bhan, AIR 2011 T&K 54, $mt. Kavita v. Siwi lakesh Raman, Supreme Court of Indis,
Matrimoniai Appeal Wumber 52 ot 2009,

&4 Mancka Gapdhi v Lluion of tudia, AIR 1978 SO 597
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of abortion that even the foetus has a dight 1o life. When testing the unconditionality
of the right to life as guaranteed under Article 21 in the bagkdrop of the right to.
equality guaranteed by Article 14, we sce that from the moment of coneeption of
the foetus having a right (o life, the woman’s right to life and personal liberty are
comnpromised in favor of those of the foetus but there is no similar effect on their
malcs counierparts thereby indirectly violating the right o equality guaranteed
wrider Article 14.%

However, considering the state’s interests in protecting the right to tife of the
foetus following the landmark decision in the U8, case of Roe v Wades ™ we
realize that whea giving legal recogmition to the right to abortion the rights of the
mother over her body must be balanced against the state’s interest in her inental
and physical health and in the survival of the child — and this can be ensured as
was proposcd in ihai case by following a trimester system, where in each
trimester of the pregnancy, state control over the exercise of the right to abortion
by a femate varics depending on the conflicting interests of the foetus and factors
of maternal health. While the author concedes that such a method of repulating
the right to abortion as is also reflected in the MTP Act, can be justified on
greunds of public policy and will pass the test of reasonable classiflcation 1aid

65 This interpretziton of the authot is based on a similar approach by the schalars when
analyzing the tight o abortiou is other foreign countrics where the Constitlion guarmntees
simnilar rights 0 the partles. For an spaiysis to this effect refar — Linda Makating, “Abortion
5 & Human Rights {zsue™ Recrcation and Leizsure, Published by Tavlor & Erancis Lid. on
behalf of Agenda Feminist Modia, Mo 17, 1993, 18, 22,

66 410008 113 {1973),

In the case of Roe v. Wade, a pregnanl sipgle woman, beoughi a class action snit challenging
the constltutionality ol the Texas abortiou laws. These laws made i a orime to obtzin o
attempl art abortion except on medical advice o save the life of the mother The issues
framed by the court were — {1) 130 abortion laws that eriminalize all abortions, excepi those
required on medical advice w save the life of the mother, violate the Constition of the
Urnited States? {2) Does the Due Process Clause of the Fourteenth Amendment bo Lhe Upited
States Constitubion protect the right Lo privacy, including 1he right 1o obtain au abortion?
(33Arc lhere any circumstances whore 2 state may enact Jaws probibiting zhontion? The court
replied in the following manner to cach of ibe above issues:y | YYes. State criminal abortion
lawes thal except from criminality only Bife-saving procedurcs on the muother's behatf, and that
do rud 1ake into considecation the stage of prognancy and other interesis, are nnconsidutional
for violating the Due Process Clawse of the Fowteemth Amendment. {23 Yes. The Due
Process Clause protects the rght to privacy, including a woman's Fght to terminate her
pregnzacy, against state aclion. £3)Yes. Though a state cannot completely deny @ woman 1he
right to terminate her pregrancy. o has legitimate interests in protectiug both the pregnant
woiuas's health and the potentiadity of hunut fite at variows stages of preznancy.

Fer a detailed apalysis on the trimester femework developed by the courl in the case of Roe
v. Wade reler — Anonymous, “Abortion™, The Joumal of Crimisal Law and Crimiuc gy Val.
&4, Mo, 4, December 1973, 393, 393-396,
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down under Article 14 of the Indian Constitution,® and thereby be constitutionally
valid due to the inherent binlogical differences between male and female in
context of capacity of giving birth o a child. But if is disturbing to observe that
when the right to sbortion was legalized in India under the MTE Act, the legisiature
did not evaluate these constitutional elaims of the parties to the marriage but
rather the rights were reflective of a patriarchal and statistic notion where women’s
bodies were regnlated to achicve the goal of population conirel.® Wheu we study
the social attitudes and the manner in which the right to abortion has becn
accepted in India, we can reflect that abortion in some sifuations are more
acceplable than in the rest® — for instance as shown by Explanations | and 2 of
Sec. 3(2) of the MTP Act,™ but this distinction does not fit well with the notion
of the right to abortion as a facet of women’s human rights, a concept which
weould jurisprudentially allow no distinction to be made in between the reasons for
which a womari chooses to terminate her pregnancy tor the purpose of granting
the right to abortion is enabling the woman to deal with an unwanted pregnancy,
whatever be the cause, and assurning that she.is best fit to make the choice as to
the circumstances when the right should be exercised having first hand knowledge
of the impact of the pregnancy on firstly her mental and physicat health (i.c. to
what extent her body can cope up with the fact of childbirth} and the socio-
seonomic consequences of childbirth.”

Next we need to ascertain as to what type of right is the right to control over
ane’s own body specificatty the fght to exclude others from sexual or physical
conlact or regulating the cffects therefrom. Analysing this issue, in the light of the
oflen cited argument in favor of aberlion, that women should have the choice to
decide whether they want to undergo abortion of noet as they have a controt over
their body. The obvious question which then arises is what is the nafure of this
right of cuntrel over her own body? The answer to this would largely depend on

&7 M.E Iain, fadian Constiaetional Low, Tth ed., Lexis Nexis, 2014, 876-887.

6% Nivedita Menon, Sequadity Caste, Governmentatity: Contests (ver ‘Gender ' fn India, Feminist
Review, Vol 91, 2009, 94, 107,
Marge Rerer, Making Abortizn o Womans Right Worldwide, Reproductive Health Matters,
Wol. 10, Mo, 1%, Wy 2002, 1, 4.
%ee. 3(2} Explanation 1.-Where any, pregnascy is alleged by the pregnant weiman 1o have
been caused by rape, the angnish caused by such pregnancy shall be presumed to constinie
a grave injory to the mental health of the pregpant woman.
Fxplanation 2.-Where any pregnancy ocomrs as 2 result of failure of any device or method
wied by any married woman or her hushand for the purpose of limiting the pomber of
children, the anguish caused by such wnwanted pregrancy may be presumed fo conslinate a
grave injury to the mental health of the pregnant woman. - Medical Termination of Pregnancy
Act, 1971,

Ti  Swpra note 69, a1 4.
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absitain from procreating and considering the Stafes Interest in protecting
the rights of the wnborn child termination of pregmancy is permissible only
under the condivions mentioned in the MTF dct and the Act can be viewed
as a reasonable restriction on the exercise of reproductive rights by women,”™
which undoubtedly include the use of birtt: control methods such as sterilization
and abortion. {n this light, when delivering the judgment in the case of Samar
Ghosh v, Jaya Ghosh,” completely failed to consider this argument pertaining
to right to choice, and thereby setting a dangerous preeedent that indirecty
disregarded the woman's eonstitutional rights as already recogmized in law and
perpetuating patriarchal norms by a superficial eonsideration of the issue and
constructing the eoneept of menial cruelty totally in 2 social hight.

Recognizing a woman’s right to abortion implies giving her a freedom of choice
on whether 1o bear the child or not as she has certain personal nghts that grant
her aulonemy over her body. The legal recognition of this nght is consistently
opposed all in all paniarchal societies where the social order demands women 10
act as passive creatures espeeially with respect to motherhood as men necessarily
depend on women for their reproduciive capacities. It is only through the children
women give birth to that the continuance of the male lincage will be possible and
thiz reason is suffieient o contro! the reprodnctive rights which inhere in women
per se. The fear of men, whereby the women if given a choice may not earry
their child, is vltitnately suppressed through the exercise of social, economie and
political power and this reflective of the enormous personal and social sacrifices
2 woman has to make just to maiutain the mate dentity which is largely based on
the show of power over females. The right to abortion empowers women to
make an independent choice regarding childbirth, and since this necessarily implies
changes in the power struciure of the socicty it deeply dishurbs the mates. Mary
Daly suggests that when law enforces such submisiveness it kills the maonomous
will of women and is nothing short of a gynocide.™

Mow. let us for the sake of argument, assume, that the sogial barriers whieh exist
in a patriarchal society and which oppose the legal recognition of the right of
abortion have been overcome and the tight is both eodified by the legislatave and
judiciaily recognized. Now, even if the said right of abertion that entails with it the
rght of women to choose whether to bear the child or not is legally recognized,
the social structure will operate in such a way to inhibit/prohibit or we may say
restrict to a great degree the exereise of free and independent choice by women

76 Suchita Srivastava v. Chandigarh Administration, AUR2010 5C 235 at pargraph 11
L2007y 4 SCC 5t
T%  Barbara Hayler, Abortion, Signs, Vol 5. Wo. 2, Winter 1979, 307, 322-323,
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which is a sine gua non for the effeetive use of the right. This is because as i
noted by Susam Himmelwelt™ in her article, reproductive choices made by the
exercise of these rights are always made in a material and eultural context and
the patriarchal forces are responsibie for construetiug the choices whieh are
available to the woman. This sitnply means that the ehoices available to a woman
are socially eonstructed and determined and each option, when chosen, is coupled
with several economic, social and political consequences which are beyond the
control of any single wornan and in this context when the wotnan exercises her
tegal right of abortion it is not the free and autonemous will of the woman which
is responsible for the making of the choiee but rather the decision can be secn to
be a dictate of cireumstances of the life of the woman, which are in the nltmate
analysis a product of the patriarchal norms.™

To ilinstrate this analysis we can take the case study of the state of Punjab,
where the rate of femate foeticide is amongst the highest in the nation — so when
we say that women in Puniab are exercising their right (0 abort a female child, it
is not in reality their own free will that makes them deeide in favor of abortion
rather it is the pressore created by cunnlative social factors such as ridicule
associated with (he birth of a daughter, costs of raising & daughter especially the
payment of dowry, possible chances of domestic violence being exhibitted by
male members of the mily over the female cinld ete. that compels the woinan
to make the decision related to abortion.?’ Another useful illustration can be taken
from the state.of Tami! Nadn, where the weak economic conditions of women
who work in pharmaceutieal companies where they are sexually cxploited by the
male snpervisors, wages are so low and insutficient to ensnre survival for both
the mother and a heatihy chitd - in such stringent financial conditions if a woman
undergoes abortion ber choice is eircumscribed by her condition in life and not
her free will®

So we realize that the pro-choiee argument in favor of abortion which is reflective
of the liberal political ideclogy fails to explain the complexities involved 1a the
exercise ol the right to abortion in & cowmtry like India primarily due to some
defeets within the liberal paradigm itself. Firstly the subject of liberal political
theory is an individual and all the rights confeyred are individualisic i nature -
however, the right to abortion is having a social dimension as its exercise alfects

79  Sosan Himmebweit, More Thano ©A Woman's Ripht To Chooss’?, Feminist Heview, No. 29,
Summer 1988, 38, 4147,

$0 R oar 47,

81  Sarkwia, supra note 42, at 908,

%2 Anamdhi 5, Fomerm, Burk und Abortion - 4 Cuse Study from Tomi! Mode, Hoonomuic and
Political Weckly, ¥ol, 32, Mo. 12, bMarcl 2067, H354, 1056-1053,
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te mental cruelty against the busband. Why this iz important is because of the
afnbigmity, which exists while applying the eoneept in this particular situaiion.
From a socletal point of view, we ean understand the craving of a man to
become a [ather and if the woman is not ready to satisfy that vrge without any
reasonable exuse, it can be termed as one of the instanees of mental cruelty, But
according to the author, tns also complicates 1he issue sometimes because the
judeiary in ils judgments or interpretation never tried to give clarity 1o this concept
— what is right to fatherhood, whether the right to fatherhood means the right to
become 2 father or does this right extend to decide how many children he
desires? If vou are elosely analysing the above two statements — the former is
acceptable bui the latter does not deprive the man from parenthood and so this
raiscs a cruciai guestion because it 1s directly clashing with woman’s rights (right
to motherhood, right over her own body etc.) — and this is one of the grey arcas
int which the legislature while enacting the law or the judiciary when interpretting
throngh its Jndgments never tried to look into.

From a feminist perspective, when we are approaching this issne undcr the ambit
of righl to fatherhood we are allowing and aceepting the nght to fatherhood to
the extent of becoming a father of end mumber of children according to whims
and faneies - including the decision as to spacing of the childbirths, the number
of children cte. This is not only sabotaging the woman’s right over her body but
we are allowing the man (0 use her body as a means to an end by the legistative
sanction and this is directly in conflict with the dignity, seif respect and bodity
antonomy of the woman which, when recogmized as a facct of her right to life
nader Article 21 of the Constitotion includes both her choice to procreate and not
to procreate as recognized by the Supreme Coort in the case of Swehitg
Srivastava v. Chandigarh Administration. To deprive a person of his’her
right to life and liberty guarantezd under Artiele 21 of the Indian Constitution - a
due procedure needs to be prescribed by the law and a procedure only when it is
just, fair and reasonable can be used to deprive a person of histher right of
privacy and personal liberty * On one side we arc aceepting the woman’s right to
proereate and not to procieate as a dimension of Article 21 and at (he same time
without 2 due procedure or without any legat procedure st all we are depriving
the woman of her rights and considering her cxercise of it as violating the so
colled mnate right of fatherhood and hence, amounting to mentai cruelty whieh is
4 ground for divorce. The author hombly snbmits that such a arbitracy execisc of
state power by putting the acl of he woman under the ambit of ental cruelty

B AIR 2010 SC 235,
B  Mancka Gandhi v. Uniom of tndia, AIR 1978 8C 597,
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Case Comment
on

What Turns the Good Samaritan Better after Road
Disaster? Reading a Jndicial Cynieism over Legalism

Debasis Poddar’

And a fawyer stood up and pur Him (Jesus) to the test, suving, “Teacher
what shall | do to inkerit eternal life?” And He said 1o him, “Whai is writien
in the law? How does it read to you?"

- farable of the Geod Sameritan (Luke 10 25-37)
I.  latroduction

Thus spoke Chrst to question the law of the fand and thereby put its inbuilt
character- of social, and atheit moral, relevance- 10 test. Two thousand Yeurs
thereafter, and four thousand kilometres away from His place, the Apex Court of
India at New Delhi follows the sami legacy while striving to transcend hyper-
legalistic face of its procedural law and thereby giving the law social relevance
through safeguards for *Good Samaritans’ after road disaster and therehy fortifying
the essence of the faw as a cementing: clement to strengthen solidarity among
stakcholders of the socicty irrespective of apparent external differences inter ve
within irs infiuitely heterogenous community. A silver line indeed, the judgment
injtiating guidelines for protection of Good Samaritans deserves apposite positioning;
not only it given context of toad safety rules, but even beyond, A jurisprudent
message underlying in the pronvuncement thereby declines recent trend for blind
rush to the law and courts as panacea to cure every sundry evil under the Sun.
Rather than getiing stuck to court birds, the Apex Courl extends a suggestion 10
return 1o social solidarity- as outlined by Dugwiz- through other routes.

Arzistare Prafossor of Low Nenonal University of St and Rescarch in Lew, Ranehi,
Sharkhiand

1 Avataple g tigpeiforww johndubler comParsbles 12 WEB Mhe_tood Samaritan— edited pdt
{last visited an NMovember 24, 20 &)
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IE. Fact & Tssue(s)

The matter was initiated by ‘Savelife Foundation’- a non-profit notigovernmontal
outfit as the petitioner- through public interest litigation under Article 32 of the
Constitution. Therefore, there was no specific fact to prompt the Foundation
move to the Coust, But, the statistieal databace in general moved the Conrt to
entertain this matter accordingly. As per the given World Health Organization
{(WHO) record, cstimared number of road traffic deaths of India siands 207551
in 2013 and the rate (per 100000 popalation) stands 16.6.7 Also, India stands one
among those siates with worst record on this count across the world® and has
had & long way to march for Susiainable Development Goal 3.6 {road traffic
injuries) of 2015 Estimated GDP lost due io road traffic erashes stands 3.0%
for India.’ Some §.25 millon people die worldwide each year as 2 result of road
traffic crashes.® In the wake of compelling database 1ssued by a neutral ageney
like WHO, the cause received dne copnizauce of the Court since issues itivolved
therein constitute a concern for public interest. Also, increase in diverse heads of
the menace vis-d-vis moad disasier, viz. drink-n-drive, steep drive, speed drive,
drive by underage, non-usc of helinct for two-wheelers, non-use of seatbelt for
four-wheelers, and so on, perhaps played critical role for the Court fo entertain
the matrer with due diligenée. A catl of the honr, the judginent laid down a set of
cuidehines.” Also, relevant notification was issued by Miwstry of Road Transport
and Highways, Governiment of India, prior to the judgment mentioned above on
road rules ro supplement existing corpus.of niles under the Motor Vehicles Act of

2 Avaitable o bilpafapps.whoint/ghofdatanode main AMY dast visited on November 24,
20t6)

3 Avaifablc of: httpigamapserversvho.int! mapLibrary! FilesM™aps/ Global_Road Traffic_
Mortaliny 2013, png (fast visited oo November 24, 20160,

4 Bustainable Development Goal {SDNGY 3.6 of 20105, By 2020, halve the oumber of giobat
deaths and jujuries fram road taffic accidents. For detrits, refer to “Tranzforming Cur World:
The 2030 Agenda lor Sustainable Developraent, dated (2 Augnsl 2015, dvgdfeble o
http-ffweww. nnony pgatwp-eoal coluploadssites 3 /200 3/08/ 12081 5 _oulcome-docament-of-
Suaumi-for-adoption-of-the-post-201 S-developmem-agenda pdf last visieed om Noveaber
24, 2006}

5 dvaifable ar hitpdSewwowboant/viokence jury_preventionfrord safely status/20157
country_profileaTndia.pdfPoa=1 (lasy visited on November 24, 2016).

6 Vide Gibobai St Report on Road Safery 2015, World Health Organization, Ceneva (WHO,
p. [ Avaifable o Wipsaewwwhodntviaience bgary preventionroad_sately_staas/2(H 5/
GSRRES2015 Sommary EN Gnaf2pdiTua [ {ast visited on November 24 20164,

7 Available ar httpijudis nic.insupremecourtimys faspx Plilename=43521 (fast visited on
Mowember 75, 2016}
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1988." Together these rwo instruments appear better for road governance in India
though it seems too premature to angicipate thesn ascerraiu road safety overnight.
However, due to want of plenty other things beyond the. law, even the best
legislative regime is untikely to attain the same.

HI. Judgment

While Jooking into text of the judgment what are there may get amanged in an
inventory: (i) characterizing the petitioner; (ii) taking into cogmizance relevant
statistical database- both worldwide and country specific- published by WH(? as
the UN health wing; (iii) best practices in the developed hemisphere vis-a-vis
road safety legislative framcework; {iv) afiercare mechanism as part of disaster
management; (v) procedural nitty-gritty along with its deterrent effect to Good
Sammaritans around; (i) pervasive public apathy to get stuck to patice process out
of otherwise bonma fide initiative to save human life; {vil) prior judicial
pronouncements with underpinning on the issues involved herein to draw
background for the Court and thereby issue putdelines for road safety; {viii)
Jndicial endorsement on the road roles notification issued by the Ministry of
Transport, dated 12.05.2015 1o get the same implemented at par with decisions of
the Apex Court; and the like. Indced, no guideline got issned by the Court on its
own, these road mies as notified by the Ministry served the purpose since the
same has had eraftsmanship with administrative experience required for road
goveranees.

Interestingly enough, in course of its deliberation, the Court has interpotated a
triangte with three otherwise independent yet interconnected Articles, eg. 141,
142 and 144 respectively, to recreate imagery of the Union Judiciary as a
stakeholder of the State under Chapter IV, Part V, of the Constitution while
grappling with the mle of law genre for countless victims of road disaster.
Whether and how far the Court thereby usurped more mileage in the power
corridor over and above other powerhouses is a point apatt, Within the siven
cottext of road salety, this may be presumed that, in the wake of lapse for
leadership edge on the part ol executive, the Court thereby cmerges like statestnan
rather than mere an august house meant for peacelui settlement of legal disputes
alone. As the most powerful Court of the world, albeit arguably, the Supreme
Court has put its signature through roadmap for betlier road governanee and the
same 15 accomplished being well within its own domain of social crgineering as
suggested by Roscoe Pound. The court issued nothing on its own 10 usurp the

& Avaflahle ai hitpieparene nie inWrileResdDua/ 201 51 G005, pdf (last visiled on November
25, Jhté),
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celebrated piece of judicial pronouncemcenl. What makes aftluent hands on wheels
mindless to indulge in runway driving, whal makes impoverished hands on wheels
(0 impose upon slumber driving, conternplation on these inconvenient, and therefore
urelevant, ssues involved therein are left fo rest. lndeed, the same appears too
much 10 claim from a court of law. Bui, the same appears imperative for a court
of law to transcend its inbutlt limits and thereby cimerze as court of fustice. Also,
with ifs profile, the Apex Court demonstrates potential to reach such great height
out of fis statesmanship across the power corridor in time ahead. After Hamler,
this may well be kept fonted, “To he or not to be- thar is the questiom™
Contemplation is due to sociclogy of road safety law along with mesns and
methods the Court appropriates to this end.

Before one Is issued driving license under Section 26 of the Motor Vehicles Act
T98R, besides physical far-sight, appropriate authority should check mental foresirht
as well; sometbing non-existent in the statute book. Alse, the prospective dover
ought to get tested in tevms of hnman etpathy (s)he has had and the same may
be denved at ease through emotional quotiend tesi that appears otherwise in
practice and commonplace nowadays except where the same is imperative. Fyven
in the proposed Maotor Vehicles (Amendment) Bill of 2016, as introdueed in Lok
Sabha," menral health of the driver is pnt to backseat to gross detrimcnt of
pubiic inicrest. Consequently, life and 1imbs on the road remain at real stake to
add on heavy burden of these Good Samarltans who are but few, too few, in their
count. S0 z2lso is the case in case of pro hono doctors who retaint the sout into
battered body. Unless and vntil these sources of road volnerability stand puarded,
messiahs ought to fall too short to manage the menace within threshold of the
matter and therehy put the SDNG no. 3.6 to fruition.

Besides driver, pedestrian and pavement dweller need to pay heed 10 attain road
safety. in India, by courlesy pervasive mediourity in public sphere, both rajlways
and roadways are tzken by the crowd as granted by the Almighty God to
thetnsetves; as if onus lies on driver alone (o maintain their road safety. Regretiably,
such a faneiful tme is yet to arrive at this mortal and worbid world to allow
jaywalkers on either way. Therefore, both pedestrian and pavement dweller need
te walk along the road with care and cantion till they reach pavement. Also, road
ought not to get used by them except for crisscross over the same 'while reguired.
in cases of road disasier, offensive mob outbreak toward the vehicle and its
driver is bound to escalate hit-n-run cases out of desperation to escape the same

N dvailabic af: http:iwww.przindiz_org/uptoadsimediaMotor% 20 Vehicles, W2 0201 64
Mowrto2(vehiclesb 2000 28 A mendment L2 PR 2 001 L35 20201 6, pdf (Tast vistied on Movember
26, 208}
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the same and thereby iranscend the legalistic jingoism in the name of law and
justice. Here les the signature of its contribution to save life from the elutch of
law. By implication, the Court hereby reiterated etexnal iruth that cowt and its
law iz meant [or fife and not vice versa. As one irouble-shooter, the law oughi not
stand on the way of another to pat their common cause for humanity o jcopardy.

Chitation :

Savelife Fondation and Auother v. Union of India and Ancther, Civil Original
Junisdiction, in the Supreme Court of India, Writ Petition {C) Wo, 235 of 2012,
MNew Delhi, dated March 39, 2016,
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The basis for this arbitration were the violation of obligations wder UNCLOS
F982.7 as alleged by Philippives against China. Philippines approached the tribunal
for remedies o three set of issues. First, the Philippines sought decluration that
the parties’ respective rights and obligations in regzard to the waters, seabed, aud
mantime features of the South China Sca are govemned by the Convention only
and that any Chinese claims reflected by the so-catled *nine-dash line” are
inconsistent with the UNCLOS and therefore invalid. Second, the Phitippines
sought determinatious that, under the Convention, Scarborough Shoal (Huangyan
Dao) and cight mantihe features i the Spratly Istands Group (Nansha Qundao),
which arc claimed by both China and the Phitippines, are ¢ither “rocks™ or “low-
tide elevations” and, as such, are capable of generating only an entitlement to a
12 nautical mile termitoral sea of no maritime entitlement at afl. It stated in
particular, that none of these festures can zenerate an entiflement to an exclusive
economic zonc (EEZ} or coutinental shelf, Third, the Philippines requested the
Tribunal to rule that China violated the Conventiou by interfering with the exercise
of the Philippines’ sovereigu rights and jurisdiction, by interfering with the
Phifipplues’ freedom of riavigation and by conducting construction, fishing und
other activitles thai harm the marine environment.

owever, China made it elear from the beginning of the procednre that it woetd
neither accept nor participate in the arbiiral proceedings because the disputes
presented by the Philippiucs were cutside the jurisdiction of the Tribuual. China
Issued a *Position Paper’ on this aspect on 7 December 2014 aud raised three
main objections to it. Firstly, that the subject matter of fhe arbliration is, in
essence, “the extent of China’s lertitorial snvereignty iu the Souih China Sea”
aud, in parlicutar, fis “sovereignty over the Nonsha Isiands as a whole” ond that
the jurisdiction of the Tribunal s, limned to “disputes concerming the terpretation
or apptication of this Convention™, and the TINCLOS does not cssentiatly cover
the disputes relating to ternterial sovereignty, China’s second conigntion was that
even if i ean be assuned that the subject-matier of the arbiiration coneerns the
nuterpretation or application of the Convention, the subject-matter in question
forms an integral part of the mantime delimitaiion disputes between the two
countries. However, in August 2606 Chiua had validly excluded disputes eoncerming
marttime delimitation from the Tribunal’s junisdiction under Articte 298 of the
Convention. The third point forwarded by China was (hat any recoarse to
arbitration is excluded because Chiva and the Philippines have agreed to sctile
their dispuies in the Sonth China Sea exclusively by negotiations.

I Buoth the Philippines and China arc partees to the Convertion, the Phifippines having rafified
i oo B Mav 1984, and China on 7 June 1696,

165






The final Award by the Tribunat authoritatively declares the iimits of dghts and
obligations for the Parties under UNCLOS, creates an objective yardstick by
which activitics of these two parties, or for that matter of all staies, in the Souih
China Sea will be gauged. According to Article 11 of Annex VIl the award of the
Arbitral Tribonal shall be “final™. The provision reiterates ihe general statement in
Article 296(1) UNCLOS3 thai any decigion rendered by a2 court or tribunal
having compulsory jurisdiction under Part XV, There’s no dight of appeal and the
decision cannot be annulied by the UN. The Award is iechnically binding only
upon ihe Philippines and Chiua, however, il also has an erea omaes effect—it is
recognized by virtuatly all states. This is evideni from the tact that the finality and
binding nature of the Award has not been impugned by sny country, exeept
China,

The surprising feature of the ruling was the judgment that there are no “fully
eniitled’ islands in the Spratly group entitted 1o an EEZ and continental shelf, That
particular ruling has far-reaching impiications. H presents challenges for other
countries, including Ausiralia, France, Iapan and the US, which have claimed a
(utl set of maritime zones from small, isolated features. Those countries are all
likely to ignove the precedent established by the tribunal on “rocks’ and ‘islands®.

The Award is an unequivoeal declaration of the rights and limitations of States
under the Law of the Seas and it appears entitely defensible. The Tribunal has
not taken the compromising stand (or a superpower, which is admirable. However,
the bigger question in the context of China’s unwillingness to accept the decision
15 its enlorceability. Phitippines would Aind it ditficuls to implemeni the decision
immediately. Even though the Award doesn’t immediately confer upon the
Phitippincs any enforceable rights, it’s created an importani precedent with respeci
io the legality of the “nine-dash line®, the status of islands and rocks, and land
reclamation and artificial island building activities. China has taken a short-term
position that 1t will not aceept ihe decision but will remain open to negotiations.

The Tribunal’s expansive approach to certain issues, which went beyend what
most legal experts anticipated, in defining the werms “rocks and islands™ and the
declaration that the contested rocks in the South China Sea does not generate an
EEZ and countinental shelf, has diminished the inherent value of these features.
This aspect of the decision also presents a challenge for other countries, incinding
Australia, France, Japan and the US, which have claimed a fuli set of maritime
zones from small, isolated features and are zall likely to ignore the precedent
established by the tribunal on ‘rocks’ und “islands’. For example, immediately
after the decisiun fapan reasserted that the smalk feature of Okinotorishima in the
Pacific Ocean is an actnal island and not rock.
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5. A, Kader (2016)

A.M. Bhattacharjee’s Muslim Law and lhe Constitution:
Eastern Law House, Kolkata, Pp. 303, Prnice - Rs. 740/~ (Hard Bound)

Reviewcd by : (azi Mohd. Usmaan, Assistant Professor, Faculty of Law,
Jamia Miffia Islamia, New Delhi.

This is a welcome addition to the ever growing literature on Muskm Personal
Law and its constifutionality. The book under review, authored by a renowned
retired judge of Madras High Court, endeavored to have insight into some
observations on Muslim Law, constitutionality of Maslim personal Taw, personal
issues of Mitshinms, § e, marriage, divorce, polygamy, maintenance eéc.

This book has become more relevant today mven the issue relating to Mpslim
personal laws namely friple Talagy which is pending before the Supreme Court of
India,

The book presenis 2 very exhaustive and comprehensive disenssion on different
aspects of various porsonal laws issucs in the Bght of Constitution. The author
has atternpicd to captuie varied faccts of Muslim personal law and has analyzed
them at the touchstone of the constitution, 1ssucs Hke marriage, divorce, succession,
guardianship, pre-emption, conversion have becn dealt with elaborately.

The book is thomatically segmented into eight Lectures, namely, Muslim Laws--
some General Observations; Mushim Laws- Amenability of the Constitution:
Conversion & Muslint Law of Marmiage and the Constitution; Conversion-Muskim
Law of Succession and the Constitution; Muslim Law of Mamiage and Divorce
and the Constitution; Muslim Law of Maintepance and Guardianship and the
Consiitution; Mostun Law of Pre-emption and the Constitution and Muslim Law
and the Constitution which have been imbibed into separate chapters. Further,
cach chapier of the bock 13 fHowed by conelusion or some kind of surnmarny,
which makes the book more authentic and user friendly.

The book is an authentic document on various facels of persenal laws and its
validity. The decisions of different high courts and Supreme Court have been
used frequently. The book has alse mentioned the opinlons and views of several
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the effective sources? and whal are the factors retarding the further development
of Maslim Law in india?

In chapter 2, the author has been success{ul in proving that personal laws are
*laws in force” within the meaning of Articles E3(1) and 372(1) of the Constitution
and also State actious within the meaning of Articles 14 and 15 and are accordingly
subject to at} the provisious of the Constitution and ils Part 11} in particular. kn this
chapier, while quoting some eminent jurisis, the author attempts to comprehend
ithe making of laws and submitted that the Muskim law administered in India is
obviously kaw, for it contained also sets of rules regulating external actions of
Muslims and were enforced by the sovereign political anthority through its judicial
and other organs.

The author has attempted to provide a fuli length diseussion on the issue whether
personal baws of the parties are wiihin the scope of the Constinntion of India and
if yos, cah Consiitution provide the scriptures? The author tries to cstablish with
the support of relevant case laws as decided by the Snpreme Court and differemnt
ttigh Courts that personal laws are not beyoud the scope of Articles 13 and 372.
These decigions also aceepted the amenability of the personal laws of the Hindus
and the Muslims to the provisions of the Coastitution.

The siriking feature of this book is that . the very initial chapters particularty
chapter I, it has established that the personal laws sre not the beyond the scope
of the Constitition and in following chapters, the varions constitutional provisions
have been ased to analyze the issues relating to porsonal Jaws,

Chapter 3 deals with the ¢ffects of conversion inilo the Muslim law of marriage
and il eonstilutionality. Responding to this issue, the author has concluded that
whett one of spouses renounces Islam and becomes Hindu, Muslim Law would
cease 1o apply as a matier of course as the parties are no longer Muslims and
Hindu Law also cannoi begin to povern to the case as a matter of course as the
provisions of the relevant enactments directly dealing with Findu Law would
apply only where the parties are Hindus. However, where both the parties to a
Mustim marriage renounee Iskam and adopt Hinduism., then they and their marriage
come out of the provisions of the Shanvat Act, 1937 and other enactments
directing application of Mushm Law. The author further pointed cut that the
principle noted above will equally apply where one or both of the parties 0 a
Hindu marmiage renounce Hindnism and adopts or adopt 1slam.

While dealing with the effect of conversion in the Mugiim Law of Succession as
apphied by Indian Courts, the suthor, in chapter 4, has pointed out (hat the rule
under eackier Maslim Law, a non-maslim convert cannat inherit from s toushim, i3
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V. K. Abuja (2015)
Fublic International Law, LexisNexis, New Delhi, Pp. xxxii, 416,
Price - Rs. 395/- (Paperback)

Reviewed by : Dr. Rabul J Nikam, Assistant Professor of Law, School of
Law, NMIMS — Deemed to be- University, Mumbai

The book *“Public Iutemational Law™ ¥ K Ahuja, is publishedby LexisNexis
Publishing Co. Pvt. Ltd. New Delhi. ‘Uhe book has been structured keeping n
mind the recent developments in Itemational Law and the requiremnents of
mternalional law scholars. The objeetive enshrined in the book is to educate and
impart the knewledge of contemporary world law i.e. Publie International Law.

The world in 21 century is confronted wilh new and shifting global realities and
thus, there are new trends emerging within the realm of tuternational law. These
trends pose incvilable challenges to intemational law aud gradual development of
peace with 1. The giobal economy and intcrcounection of Statcs have major
repercussions in (heir terrelation at world level. These changes arc rapidly
changing the hternational nonms. and raising challenges to the classic model of
the development of international law. This challenging environment is increasingly
placing internatioual political commitments over the internatonal legal commitments.
Thus, these uew global realities and the sectorial approach to international law
raises guestious like international faw coming out of inlematonal events like
COP2E, ete, Keepiug s mind this reality the nternational law of the 215t century
should be adaptable, inclusive, cffective, innovative, relevant and respousive to
the curvent inlernational realities. Last, but nol the least, international law of the
2 st century should be accountable to the State comity for their eommitment for
future development, peace, safety and security of world.

ln the backdrop of abuve mentioned acts and For easy wadersianding, the book is
divided into 19 chaplers with plethora of cases related to  ICI, PCLI, various
world ad hoc tibmaats and domestic Courts, The various topics which are
thoroughly discussed through out the 19 Chapiers have been dealt in 410 pages
and “Index” at tast. The Chapters (- 10 have broadly brought out the basic
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new foris of termorism along with some countries contiuuing with breach of thetr
commitment in honoring the settled principles.of intemational law in use of force.
I diseussing Tegional arrangesents, the antbor has aptly menlioned the statns of
these regioual arrangemeits and their status in the UN Charter aud use of these
regienal arrangements by the Security Council of UN in the context of peacekecping
and peace cuforcement. Further, the author proceeds to cite the examples in the
ease of 2003 the Ecouomic Community of West African States (ECOWAS)
sought to ntervene in Liberia. The Security Couvncit of UN authorized the
establishment of a muliinational force based upon ECOWAS to implement ceasefire.
I another case, i 2004 the African Mission in Sudan was created as a part of' a
ceasefire monitormg arrangement together with the Foropean Untont for the
purpose of implementing ceaselire in Darfur. Subsequenily, the African Union
force merged with the United Nations force in 2007,

in the chapters to follow e, 16- 19, the author has addressed the international
humanitarian laws, protection of refogees and protection of human rights. The
writer viewed the set of these bamanitarian laws in their nut shell wogether with
problems posed by 217 century developments. The emphasis is on all States to
take ali feasibiz measures to avoid and in any event (o minimize fucideatal loss of
civilian life, injury to civilians and damages 10 civilian objects. The author procecds
to cite the example of Juar Carlos Abefla v drgenting that thete i no concept
of derpgation in mternational humanitarian law. The proteciion offered by human
tights conventions dogs nit cedse in case of armed conflict, unless there has
been a relevant derogation pennitted by those conventions. In another example in
the Report of the QCHR investigation on Sti Lauka (QISL) 20135 thal Arl. ¢ of
ICCPE and human right faw prolect all persous against unlawful or arbitrary
inlerference with their liberty, mcluding deprivatinn of liberty. On the refugee
protection in India, the author has touched the India’s stand and Indian judiciary
respanse Lhwough cases Wke Nationa! Fluman Rights Commission v State of
Arunachal Pradesh and Malavike Karlekar v Union of Fadia cic. Further,
the author without fail bas addressed India’s concemns over the polentiality for
incursiou into State sovereignty posed by the 1951 Convertion and 1967 Protocol
nchiding the supervision of refugee processing by UNHCR.

Int the Tast ehapter, the author has extensively covered three generation human
rights, tmman tights vuder UN and UDHR, promotion and proleciion of human
rights under various Conventions like ICCPR and ICESCR, CEDAW nnd
implementation of these rigbis in ludian context,

The book as 2 whole gives a profound understanding of Public Intermational Law
worldwide and iusight in Stalcs practices and leading case laws, Being fresh in
approach, it provides valuable kitowledge about public international faw for law
sludents, research seholars and legal and ieaching fratemnity alike.
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